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CHAPTER  V— EMPLOYMENT  AND 

TRAINING  ADMINISTRATION,  DE¬ 
PARTMENT  OF  LABOR 

TEMPORARY  EMPLOYMENT  OF  ALIEN 
AGRICULTURAL  AND  LOGGING 
WORKERS  IN  THE  UNITED  STATES 

Labor  Certification  Process 

AGENCY:  Employment  and  Training 
Administration,  Labor. 

ACTION:  Pinal  rules. 

SUMMARY:  The  Employment  and 
Training  Administration  of  the  De¬ 
partment  of  Labor  is  publishing  final 
rules  for  the  labor  certification  pro¬ 
cess  governing  the  temporary  employ¬ 
ment  of  alien  agricultural  and  logging 
workers  in  the  United  States.  It  is  the 
purpose  of  these  rules  to  more  clearly 
define  the  roles  of  the  Department, 
State  employment  service  agencies, 
and  employers  in  the  temporary  labor 
certification  process. 

EFFECTIVE  DATE:  April  10,  1978. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  David  O.  Williams,  Deputy  Ad¬ 
ministrator,  United  States  Employ¬ 
ment  Service,  Room  8000,  601  D 
Street  NW.,  Washington,  D.C.  20213, 
telephone  202-376-6674. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Employment  and  Training  Ad¬ 
ministration  of  the  Department  of 
Labor  is  publishing  new  regulations 
governing  the  labor  certification  pro¬ 
cess  for  the  temporary  employment  of 
aliens  in  the  United  States  in  agricul¬ 
tural  and  logging  occupations.  The 
regulations  replace  the  Department’s 
previous  regulations  at  20  CFR  602.10, 
602.10a,  and  602.10b. 

The  revised  regulations  are  being 
issued  pursuant  to  the  Immigration 
and  Naturalization  Service  (INS)  regu¬ 
lation  at  8  CFR  214.2(hX3Xi)  which 
was  issued  undef  the  Immigration  and 
Nationality  Act.  The  INS  regulation 
requires,  in  support  of  a  petition  for 
admission  of  certain  aliens  into  the 
United  States  to  perform  temporary 
labor 

“Either  a  certification  from  the  Secretary 
of  Labor  or  his  designated  representatives 
stating  that  qualified  persons  in  the  United 
States  are  not  available  and  that  the  em¬ 
ployment  of  the  beneficiary  will  not  ad¬ 
versely  affect  the  wages  and  working  condi¬ 
tions  of  workers  in  the  United  States  simi¬ 
larly  employed,  or  a  notice  that  such  a  certi¬ 
fication  cannot  be  made  shall  be  attached  to 
every  non-immigrant  visa  petition  to  accord 
an  alien  a  classification  under  Section 
101(aX15XHXii)  of  the  Act.” 


Whether  or  not  to  grant  or  deny  a 
non-immigrant  visa  petition  under  sec¬ 
tion  101(a)(15XHXil)  of  the  Immigra¬ 
tion  and  Nationality  Act  is  solely  the 
decision  of  the  Immigration  and  Natu¬ 
ralization  Service  (INS).  It  is  INS 
policy,  however,  as  expressed  in  the 
above  cited  regulation,  that,  before 
the  INS  will  grant  or  deny  such  visas, 
the  INS  first  requests  the  Department 
of  Labor  to  advise  it  with  respect  to 
two  issues: 

(1)  Whether  there  are  sufficient 
qualified  U.S.  workers  who  are  avail¬ 
able  to  do  the  work  proposed  to  be 
done  by  the  aliens,  and 

(2)  Whether  the  employment  of  the 
aliens  will  adversely  affect  the  wages 
and  working  conditions  of  similarly 
employed  U.S.  workers.  If  the  Depart¬ 
ment  of  Labor  determines  that  there 
are  no  qualified  UJS.  workers  who  are 
available,  and  that  the  employment  of 
the  aliens  will  not  adversely  affect 
similarly  employed  U.S.  workers,  the 
Department  of  Labor  advises  the  INS 
of  these  findings  by  issuing  temporary 
labor  certifications  on  behalf  of  the 
aliens.  The  employer  who  is  proposing 
to  use  aliens  for  temporary  agricultur¬ 
al  or  logging  work  then  attaches  the 
certification  as  part  of  the  visa  peti¬ 
tion  pursuant  to  INS  regulations  at  8 
CFR  214.2(hX3)(i).  If  the  Department 
cannot  make  one  or  both  of  these  find¬ 
ings,  the  Department  so  advises  the 
INS.  The  Department  may  be  unable 
to  make  the  two  required  findings  for 
any  number  of  reasons,  including: 

(1)  The  employer  who  is  seeking  the 
temporary  labor  certification  on 
behalf  of  the  alien  has  not  submitted 
a  proper  temporary  labor  certification 
application  or  followed  the  proper  pro¬ 
cedural  steps; 

(2)  The  employer  has  not  met  its 
burden  of  proof  under  section  291  of 
the  Immigration  and  Nationality  Act, 
that  is,  the  employer  has  not  submit¬ 
ted  sufficient  evidence  of  attempts  to 
obtain  available  U.S.  workers,  and/or 
the  employer  has  not  submitted  suffi¬ 
cient  evidence  that  the  wages  and 
working  conditions  which  the  employ¬ 
er  is  offering  will  not  adversely  affect 
the  wages  and  working  conditions  of 
similarly  employed  UJS.  workers.  With 
respect  to  the  burden  of  proof,  the  Im¬ 
migration  and  Nationality  Act  states 
at  section  291,  in  pertinent  part  that: 

“Whenever  any  person  makes  application 
for  a  visa  or  any  other  document  required 
for  entry,  or  makes  application  for  admis¬ 
sion,  or  otherwise  attempts  to  enter  the 
United  States,  the  burden  of  proof  shall  be 
upon  such  person  to  establish  that  he  is  eli¬ 
gible  to  receive  such  visa  or  such  document, 
or  is  not  subject  to  exclusion  under  any  pro¬ 
vision  of  this  Act  •  •  or 

(3)  The  Department,  through  its 
own  knowledge  and  experience,  finds 
that  U.S.  workers  are  available  and/or 
that  an  adverse  effect  on  similarly  em¬ 
ployed  U.S.  workers  will  result,  and 


the  employer  has  not  met  the  burden 
of  rebutting  the  Department’s  finding 
or  findings. 

The  regulations  set  forth  the  fact 
finding  process  designed  to  develop  in¬ 
formation  sufficient  to  support  the 
granting  or  denial  of  a  temporary 
labor  certification.  They  describe  the 
potential  of  the  public  employment 
service  for  assisting  employers  in  find¬ 
ing  available  United  States  workers, 
and  how  this  process  is  utilized  by  the 
Department  as  a  partial  basis  of  infor¬ 
mation  for  the  certification  determina¬ 
tion.  They  aslo  set  forth  the  respons- 
bilities  of  employers  who  desire  to 
employ  aliens  in  temporary  agricultur¬ 
al  and  logging  jobs.  Such  employers 
are  required  to  demonstrate  that  they 
have  attempted  to  recruit  U.S.  workers 
through  advertising,  through  the 
public  employment  service,  and  by 
other  specified  means,  in  order  to 
assure  an  adequate  test  of  the  avail¬ 
ability  of  U.S.  workers  to  perform  the 
work  under  conditions  that  will  not 
adversely  affect  the  wages  and  work¬ 
ing  conditions  of  the  U.S.  workers 
similarly  employed. 

Proposed  Regulations 

The  regulations  were  published  as 
proposed  rulemaking  on  January  25, 
1977,  at  42  FR  4670.  Initially  com¬ 
ments  were  invited  until  February  24, 
1977.  However,  interest  was  sufficient 
to  extend  the  period  for  comment  to 
April  14,  1977.  Subsequently,  public 
hearings  were  held  at  six  different  lo¬ 
cations  in  May  and  June  1977.  The 
hearings  record  was  held  open  for  ad¬ 
ditional  comments  until  August  1, 
1977.  About  170  individuals  or  organi¬ 
zations  testified  at  the  hearings  and/ 
or  submitted  statements  for  the 
record.  In  addition,  about  250  letters 
were  received  during  the  comment 
period  prior  to  the  hearings. 

Department  op  Labor  Response  to 

Comments  and  Hearing  Testimony 

i.  scope  and  purpose  of  regulations 

The  proposed  regulations  contained 
a  scope  and  purpose  section  in  which 
the  Department  summarized,  in  two 
short  paragraphs,  the  scope  and  pur¬ 
pose  of  the  temporary  labor  certifica¬ 
tion  process  for  agricultural  and  log¬ 
ging  workers.  Over  50  commenters  ad¬ 
dressed  themselves  to  the  scope  and 
purpose  section.  Some  suggested,  on 
the  one  hand,  that  the  Department  of 
Labor  guarantee  U.S.  employers  an 
adequate  number  of  alien  workers;  on 
the  other  hand,  some  suggested  that 
the  temporary  labor  certification  pro¬ 
cess  be  phased  down  or  ended  leaving 
employers  to  compete  for  UJS.  workers 
on  the  free  market.  There  were  any 
number  of  suggestions  between  these 
two  views.  It  is  clear  to  the  Depart¬ 
ment  that  many  employers,  and  many 
worker  representatives,  do  not  fully 
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understand  the  purpose  and  scope  of 
the  temporary  labor  certification  pro¬ 
gram  and  the  Department’s  role  there¬ 
under.  In  these  final  regulations, 
therefore,  the  purpose  and  scope  sec¬ 
tion  has  been  significantly  expanded 
in  order  to  clarify  these  issues. 

2.  APPLICATION  OF  THE  REGULATIONS  TO 
SHEEP  HERDING 

The  Department’s  previous  regula¬ 
tions,  at  20  CFR  602.10,  602.10a  and 
602.10b,  exempted  sheepherders  from 
the  U.S.  worker  recruitment  provisions 
of  the  temporary  labor  certification 
process.  The  proposed  regulations  pro¬ 
posed  to  require  sheepherder  employ¬ 
ers  to  take  on  the  same  responsibilities 
borne  by  other  employers  in  attempt¬ 
ing  to  recruit  U.S.  workers. 

Representatives  of  the  sheep  raising 
industry  opposed  the  application  of 
the  U.S.  worker  recruitment  provi¬ 
sions,  arguing  that  the  terms  and  con¬ 
ditions  of  employment  made  the  work 
unattractive  to  U.S.  workers.  On  the 
other  hand,  representative  of  the  New 
Mexico  Employment  Service  and  the 
Navajo  Indian  Council  testified  that 
Navajos  and  other  U.S.  workers 
herded  sheep  in  New  Mexico  and 
might  be  available  if  employers  modi¬ 
fied  their  methods  of  operation  to  im¬ 
prove  working  conditions.  The  Depart¬ 
ment  has  adopted  the  proposal  be¬ 
cause  the  Department  is  convinced 
that  sheepherder  employers  should 
not  be  given  a  unique  exemption  from 
attempting  to  find  U.S.  workers  absent 
compelling  proof  that  no  U.S.  workers 
can  be  made  available.  The  comments 
and  hearing  testimony  did  not  present 
such  compelling  evidence. 

3.  DEFINITION  OF  EMPLOYER 

The  proposed  regulations  recognize 
that  associations  of  employers  might 
be  agents  of  employers  with  respect  to 
the  temporary  labor  certification  pro¬ 
cess.  They  did  not  define  such  associ¬ 
ations,  however,  as  employers.  Repre¬ 
sentatives  of  employer  associations 
urged  that  the  regulations  be  clarified 
to  recognize  that  such  associations 
may  themselves  be  employers.  The 
final  regulations  recognize  that  an  as¬ 
sociation  of  employers  may  itself  be  an 
employer  when  the  relationship  be¬ 
tween  the  association  and  the  workers 
is  an  employer-employee  relationship 
as  defined  in  the  regulations. 

4.  RECRUITMENT  PROCESS 

The  present  regulations  at  20  CFR 
602.10(b)  require  employers  who  an¬ 
ticipate  employing  aliens  to  file  their 
temporary  labor  certification  applica¬ 
tions,  and  job  orders  for  U.S.  workers, 
with  the  employment  services  in  suffi¬ 
cient  time  to  allow  the  employment 
service  60  days  to  test  the  availability 
of  UJ5.  workers,  in  addition  to  the 
time  necessary  for  the  employer  to 


secure  foreign  workers  by  the  date  of 
need  if  the  certification  is  granted. 
The  Department  proposed  to  increase 
the  period  for  recruitment  of  U.S. 
workers  from  60  to  90  days.  In  addi¬ 
tion,  it  was  proposed  that  the  Depart¬ 
ment  could  require  a  period  of  up  to  6 
months  provided  the  Department  pro¬ 
vided  each  employer  involved  at  least 
30  days  prior  notice.  The  purpose  of 
the  proposal  was  to  allow  the  employ¬ 
ment  service  system  sufficient  time  to 
recruit  U.S.  migrant  workers.  Employ¬ 
ers  objected  strongly  to  the  proposal 
stating  that  it  was  not  possible  to  esti¬ 
mate  their  labor  needs  so  far  in  ad¬ 
vance.  Workers’  representatives  urged 
that  the  regulation  require  a  6  month 
or  longer  period  to  ensure  the  recruit¬ 
ment  of  U.S.  migrant  workers  in  their 
home  base  areas,  such  as  Texas  and 
Florida,  before  they  enter  the  migrant 
stream. 

Four  groups  of  employers  have  tra¬ 
ditionally  sought  temporary  labor  cer¬ 
tifications  on  behalf  of  foreign  agricul¬ 
tural  and  logging  workers— Florida 
sugar  cane.  Western  sheepherder, 
Maine  logging,  and  East  Coast  apple 
employers.  The  Department’s  experi¬ 
ence,  which  was  strongly  reinforced  by 
testimony  at  the  hearings,  had  made  it 
clear  that,  with  respect  to  logging, 
sheepherder  and  sugar  cane  employ¬ 
ers,  the  60-day  recruitment  period  is 
sufficient.  Sheepherding  is  not  a  sea¬ 
sonal  occupation.  It  is  year-round. 
Logging  operations  typically  occur 
over  a  10  or  11  month  period.  Nor 
have  these  been  occupations  in  which 
U.S.  migrant  workers  have  traditional¬ 
ly  sought  employment.  The  90-day 
period,  therefore,  would  make  little 
difference  with  respect  to  the  recruit¬ 
ment  of  U.S.  migrant  workers.  The 
Florida  sugar  cane  harvest  typically 
lasts  about  6  months  (Autumn- 
Spring).  This  season  does  not  coincide 
with  the  movement  of  the  migrant 
stream,  which  typically  occurs  from 
Spring  to  Autumn.  The  Florida  sugar 
cane  harvest,  moreover,  although  it 
takes  place  in  the  principal  home  base 
area  of  East  Coast  migrants  (Florida) 
has  never  attracted  any  significant 
number  of  U.S.  workers  despite  the 
fact  that,  as  employers  testified,  they 
have  a  year-round  standing  job  order 
with  the  employment  service. 

The  Department’s  proposed  regula¬ 
tion  was  principally  addressed  to  sea¬ 
sonal  harvest  situations,  which  gener¬ 
ally  occur  on  the  East  Coast  from  late 
August  until  October  of  each  year,  at 
a  time  when  many  migrants  have 
reached  the  apple  harvest  area,  Vir¬ 
ginia  to  Maine.  Employers  in  that  area 
of  the  Nation  have  traditionally  em¬ 
ployed  thousands  of  U.S.  migrant 
workers.  In  addition,  as  testimony  at 
the  hearings  indicated,  many  such  em¬ 
ployers  have  harvested  their  crops 
solely  with  the  aid  of  locally  recruited 
workers,  including  students  and  house¬ 


wives.  In  the  past  several  years  the 
Department  has  increased  its  efforts 
to  aid  employers  to  recruit  U.S.  work¬ 
ers,  including  mainland  and  Puerto 
Rican  migrants.  The  Department, 
therefore,  believes  it  is  important  for 
employers  and  the  employment  service 
system  to  continue  efforts  to  recruit 
U.S.  workers  for  the  East  Coast  apple 
harvest.  Even  the  proposed  90  day  re¬ 
cruitment  period,  however,  will  not  be 
long  enough  to  recruit  Florida  and 
Texas  based  migrants  before  they 
depart  their  home  bases.  To  extend 
the  recruitment  period,  however,  to 
January  or  February  appears  to  be  too 
early  for  employers  to  assess  their 
worker  needs. 

In  view  of  all  the  above,  the  Depart¬ 
ment  had  decided  to  retain  the  60  day 
period  of  the  present  regulations  coup¬ 
led  with  more  specific  regulatory  re¬ 
quirements  regarding  the  recruitment 
of  U.S.  workers  by  employers  and  the 
employment  service  system,  and  more 
specific  procedures  for  processing  tem¬ 
porary  labor  certification  applications. 
Testimony  at  the  hearings  and  experi¬ 
ence  over  the  last  several  years  has 
convinced  the  Department  that  the  re¬ 
cruitment  of  U.S.  workers  must  be 
placed  on  a  more  regular,  systematized 
basis  so  that  employers,  the  State  Em¬ 
ployment  Service  agencies  and  work¬ 
ers  will  have  the  security  of  a  well  de¬ 
fined  procedure.  During  the  hearings, 
for  example,  many  employers  urged 
the  Department  to  either  grant  or 
deny  temporary  labor  certifications  in 
sufficient  time  for  them  to  transport 
alien  workers  to  their  worksites  or  to 
petition  the  INS  for  visas  after  the  De¬ 
partment’s  denial  of  certification.  The 
Department,  therefore,  has  imposed 
time  limits  both  on  the  recruitment  of 
U.S.  workers  by  the  employment  ser¬ 
vice  system  and  on  its  temporary  labor 
certification  approval/denial  process. 
In  addition,  the  regulations  provide 
for  an  expedited  review  of  any  denial 
of  certification  by  a  Department  of 
Labor  Hearing  Officer. 

At  the  hearing  held  in  Belle  Glade, 
Fla.,  sugar  cane  employers  informed 
the  Department  that  they  were  willing 
to  recruit  U.S.  workers.  They  urged 
the  Department,  however,  to  specify 
specific  recruitment  standards  such  as 
those  required  under  the  permanent 
labor  certification  regulations  at  20 
CFR  Part  656.  They  complained  that 
the  recruitment  procedures  required 
by  Departmental  officials  varied  from 
year  to  year,  and  that  they  were,  thus, 
never  sure  when  they  had  done  the 
kind  of  (or  enough)  recruiting  to  satis¬ 
fy  the  “reasonable  recruitment”  stan¬ 
dard  of  the  previous  and  the  proposed 
regulations.  They  further  urged  that 
the  Department  be  required  to  grant 
the  temporary  labor  certification  if 
the  specific  recruitment  efforts  set 
forth  in  the  regulations  were  complied 
with  successfully  recruiting  U.S.  work- 
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ere.  Many  worker  representatives  like¬ 
wise  urged  the  Department  to  specify 
the  recruitment  efforts  of  both  em¬ 
ployers  and  the  employment  service 
system.  The  Department  has,  there¬ 
fore,  replaced  the  “reasonable  recruit¬ 
ment”  standard  with  specified  recruit¬ 
ment  requirements.  If  the  Secretary 
finds  that  the  employer,  in  coopera¬ 
tion  with  the  employment  service 
system,  recruits  in  accordance  with 
the  regulations  without  obtaining  suf¬ 
ficient  U.S.  workers,  and  that  the  em¬ 
ployer  has  not  adversely  affected  simi¬ 
larly  employed  U.S.  workers  by  offer¬ 
ing  better  benefits  or  imposing  less  re¬ 
strictions  on  foreign  workers,  the  regu¬ 
lations  now  require  the  Department  to 
grant  the  temporary  labor  certifica¬ 
tion. 

S.  FAMILY  HOUSING 

The  Department’s  prior  regulations, 
at  20  CFR  Part  602,  required  employ¬ 
ers  to  provide  family  housing  only  if 
this  were  the  prevailing  practice  of  ag¬ 
ricultural  employers  in  their  area.  The 
proposed  regulations  proposed  that  all 
employers  provide  such  housing. 

Many  employers  objected  to  the  pro¬ 
posed  requirement  stating  that  such 
housing  was  very  expensive  and  that 
they  should  not  be  required  to  house 
family  members  who  were  not  work¬ 
ers.  Worker  representatives  urged  that 
this  provision  be  retained,  arguing 
that  the  availability  of  family  housing 
could  increase  the  numbers  of  UJS. 
workers  willing  to  accept  employment 
in  these  jobs.  The  Department  be¬ 
lieves  that  there  is  a  possibility  that 
additional  UJS.  workers  would  be  made 
available  by  the  provision  of  family 
housing.  The  Department,  however, 
realizes  that  the  provision  of  such 
housing  would  be  costly  to  many  em¬ 
ployers.  In  addition,  the  Department 
realizes  that,  if  the  proposed  regula¬ 
tions  were  adopted,  employers  would 
have  to  build  such  housing  without 
knowing  how  many  families  (or  the 
size  of  such  families)  would  be  made 
available  for  work.  The  Department 
believes  that,  in  view  of  the  costs  of 
such  housing  and  the  uncertainty  of 
results  with  respect  to  U.S.  workers  re¬ 
cruitment,  the  costs  outweigh  the  po¬ 
tential  results.  Therefore,  the  Depart¬ 
ment  has  withdrawn  the  proposal  and 
will  continue  the  previous  policy  of  re¬ 
quiring  family  housing  by  employers 
or  groups  of  employers  only  if  it  is  the 
prevailing  practice  in  the  area  or  if 
family  housing  is  offered  or  provided 
to  foreign  workers. 

6.  WORKER  TRANSPORTATION  AND 
SUBSISTENCE  EXPENSES 

The  proposed  regulations  proposed 
to  continue  past  policy  by  requiring 
employers  to  “provide  or  pay  for  the 
worker’s  transportation  and  daily  sub¬ 
sistence  from  the  worker’s  home  or 
place  of  employment  provided  the 


worker  works  for  50  percent  or  more 
of  the  contract  period”.  The  proposed 
regulation  was  not  entirely  clear  with 
respect  to  whether  the  costs  of  such 
transportation  and  subsistence  had  to 
be  advanced  to  the  worker.  Worker 
representatives  argued  that  workers 
frequently  lack  the  cash  resources 
needed  to  finance  their  travel  and  sub¬ 
sistence  to  the  work  site  and,  there¬ 
fore,  need  advance  financial  assis¬ 
tance.  They  also  testified  that  West 
Indian  workers  travel  at  the  expense 
of  East  Coast  apple  employers  since 
employers  contract  with  the  Foreign 
government,  and,  under  the  terms  of 
the  contract,  the  foreign  government 
pays  for  the  transportation  and  is 
thereafter  reimbursed  by  the  employ¬ 
ers  if  the  foreign  worker  remained  14 
days.  The  Department  is  aware  that 
this  was  a  new  provision  of  the  con¬ 
tract  between  the  East  Coast  apple 
growers  and  the  foreign  government 
agency  representing  the  West  Indian 
Workers  and  that  it  had  been  substi¬ 
tuted  for  an  earlier  provision  of  many 
years  standing  whereby  the  employers 
had  advanced  transportation  costs  di¬ 
rectly  to  the  foreign  workers. 

Employers  generally  opposed  any 
obligation  on  their  part  to  advance  to 
UJS.  workers  the  cost  of  transporta¬ 
tion  and  subsistence  en  route  to  the 
place  of  employment.  They  argued 
that  U.S.  workers  often  failed  to  arrive 
at  the  work  site  and  that,  if  they  did 
arrive,  only  a  small  percentage  were 
likely  to  remain  for  more  than  a  few 
days.  Thus,  they  contended  that  ad¬ 
vancing  travel  expenses  was  likey  to  be 
very  costly. 

The  Department  has  decided  to  con¬ 
tinue  past  policy,  and  to  clarify  the  ad¬ 
vance  transportation  and  subsistence 
cost  issue  in  view  of  the  hearing  testi¬ 
mony.  Employers  will  be  required  to 
offer  and  pay  advance  transportation 
and  subsistence  costs  to  U.S.  workers 
if,  and  to  the  same  extent  that,  for¬ 
eign  workers  receive  such  advances  di¬ 
rectly  from  the  employer  or  indirectly 
from  any  person,  agency  or  other 
entity  which  is  collaborating  with  the 
employer.  If  employers  do  not  deduct 
transportation  costs  from  a  foreign 
worker’s  pay,  they  may  not  deduct 
such  costs  from  a  UJS.  worker’s  pay. 

In  short,  the  regulations  provide, 
with  respect  not  only  to  transporta¬ 
tion  and  subsistence  costs  but  also 
with  respect  to  all  wages,  benefits,  and 
working  conditions,  that  employers 
must  offer  and  provide  UJS.  workers 
with  at  least  the  same  level  of  wages, 
benefits  and  working  conditions  of¬ 
fered  or  provided  to  foreign  workers. 

7.  WORK  GUARANTEE 

The  Department’s  prior  regulations 
required  that  workers  be  offered  em¬ 
ployment  for  at  least  three-fourths  of 
the  workdays  during  the  contract 
period,  a  workday  being  defined  as 


consisting  of  8  hours.  The  proposed 
regulations  would  have  required  an 
employer  to  offer  five  8-hour  work¬ 
days  during  each  week.  Employers  op¬ 
posed  the  proposal  as  being  impracti¬ 
cal  in  view  of  possible  weather  condi¬ 
tions,  and  urged  retention  of  the  previ¬ 
ous  requirement  of  guaranteeing 
three-fourths  of  the  worktime  during 
the  life  of  the  work  contract.  There 
was  worker  support  for  the  proposed 
change  in  the  work  guarantee,  though 
at  least  one  worker  spokesperson 
agreed  with  the  employer  concern 
about  the  weather. 

The  Department,  in  view  of  the  tes¬ 
timony  and  comments,  has  concluded 
that  the  three-quarter  guarantee, 
which  is  the  prevailing  practice,  is  suf¬ 
ficient  to  prevent  adverse  affdct  on 
UJ3.  workers  similarly  employed.  The 
proposal,  therefore,  has  been  with¬ 
drawn  in  favor  of  continuing  the  past 
policy  provided  of  course  that,  where  a 
better  guarantee  or  benefit  is  ex¬ 
tended  to  alien  workers,  the  U.S.  work¬ 
ers  shall  be  entitled  to  at  least  the 
same  guarantee  to  prevent  adverse 
affect  on  UJS.  workers  similarly  em¬ 
ployed.  The  language  of  the  guarantee 
provision  has  also  been  edited  to  ex¬ 
press  the  meaning  of  the  guarantee 
more  clearly. 

8.  TRAVEL  TO  AND  FROM  WORKSITE 

The  prior  regulations  at  20  CFR 
Part  602  required  employers  to  pro¬ 
vide  workers  with  transportation  to 
and  from  worksites  and  lodging  with¬ 
out  cost  to  the  workers.  The  proposed 
regulations  proposed  to  require  em¬ 
ployers  to  pay  wages  to  workers  for 
time  spent  in  such  travel  exceeding  30 
minutes  each  way.  The  hearing  testi¬ 
mony  and  comments  have  convinced 
the  Department  that  the  prior  policy 
was  sufficient  to  protect  UJ3.  workers 
from  adverse  effect*  The  proposal, 
therefore,  has  been  withdrawn.  Again, 
however,  if  an  employer  offers  better 
benefits  to  foreign  workers,  the  em¬ 
ployer  must  provide  UJ3.  workers  with 
at  least  the  same  benefits  to  prevent 
adverse  effects. 

9.  RECRUITMENT  OF  U.S.  WORKERS  AFTER 
CERTIFICATION 

The  proposed  regulations  proposed 
that  employers  be  required  to  offer 
and  provide  employment  to  UJS.  work¬ 
ers  until  the  completion  of  fifty  per¬ 
cent  of  the  period  of  the  foreign  work¬ 
ers’  contract  period.  Employers  urged 
that  their  responsibility  in  this  regard 
should  end  at  the  time  of  certification. 
Worker  representatives  urged  that  the 
responsibility  should  continue  until 
the  end  of  the  harvest.  The  Depart¬ 
ment  believes  that  the  proposed  regu¬ 
lation  was  a  reasonable  middle  course. 
Consequently,  the  proposal  has  been 
adopted.  The  regulation  has  also  been 
clarified  to  require  active  recruitment 
of  U.S.  workers  only  up  until  the  time 
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the  foreign  workers  arrive.  Thereafter, 
employers  must  offer  work  to  quali¬ 
fied  U.S.  workers  who  appear  for  work 
until  the  fifty  percent  period  has 
elapsed. 

10.  PENALTY  FOR  HIRING  UNDOCUMENTED 
WORKERS 

The  proposed  regulations  provided 
that  no  employer  could  be  granted  a 
temporary  alien  certification  if  the 
employer  had  been  found  in  the  last 
12  months  to  have  knowingly  hired 
undocumented  workers  (illegal  aliens). 
In  view  of  the  pendency  of  legislation 
on  this  matter  before  the  Congress, 
the  Department  has  concluded  that 
the  proposal  is  not  an  appropriate  sub¬ 
ject  for  these  regulations,  but  rather 
for  Congressional  action.  The  propos¬ 
al,  therefore,  has  been  withdrawn. 

11.  ASSURANCE  OF  COMPLIANCE  WITH 
FEDERAL,  STATE  AND  LOCAL  LAW 

The  proposed  regulations  provided 
that,  to  obtain  a  temporary  labor  cer¬ 
tification,  an  employer  must  assure 
past  and  future  compliance  with  appli¬ 
cable  Federal,  State  and  local  laws. 
Some  employers  opposed  the  proposal, 
stating  that  is  was  too  broad  and  that, 
in  certain  cases,  it  might  result  in 
either  self-incrimlnatlon  or  willful  mis¬ 
representation.  Worker  representa¬ 
tives  supported  the  proposal  as  protec¬ 
tive  of  the  workers.  In  view  of  the 
hearing  testimony  and  comments,  the 
Department  is  withdrawing  the  “past 
compliance”  portion  of  the  regulation 
as  inappropriate  for  these  labor  certi¬ 
fication  regulations.  The  Department, 
however,  believes  it  is  reasonable  to  re¬ 
quire  employers  to  assure  that  they 
will  comply  with  applicable  employ¬ 
ment-related  laws  with  respect  to  the 
employment  for  which  they  are  grant¬ 
ed  a  certification.  The  “future  compli¬ 
ance”  assurance,  therefore,  has  been 
retained. 

12.  PROTECTIVE  CLOTHING  AND  FOOTWEAR 

The  Department’s  prior  regulations 
at  20  CFR  Part  602  required  employ¬ 
ers  to  furnish  all  tools,  supplies  and 
equipment  necessary  to  perform  the 
work  without  charge  to  the  worker. 
The  prior  regulations  had  also  been  in¬ 
terpreted  to  require  employers  to  re¬ 
imburse  workers  for  such  items  when¬ 
ever  they  were  furnished  by  the  work¬ 
ers.  The  proposed  regulations  provided 
that  employers  also  supply  protective 
clothing  and  footwear  without  charge 
to  the  workers.  While  employers  were 
opposed  to  this  new  equipment, 
worker  representatives  were  generally 
silent  with  respect  to  it.  In  light  of  the 
hearing  testimony  and  comments,  the 
Department  has  concluded  that  Feder¬ 
al  and  State  employment  standards 
and  health  and  safety  agencies,  rather 
than  the  Employment  and  Training 
Administration,  are  more  appropriate¬ 


ly  regulators  of  employment  standards 
and  health  and  safety  matters  such  as 
requirements  with  respect  to  protec¬ 
tive  clothing  and  footwear.  The  pro¬ 
posal,  therefore,  has  been  withdrawn. 
Again,  however,  if  such  items  are  pro¬ 
vided  to  foreign  workers,  they  must 
also  be  provided  to  U.S.  workers  to 
prevent  adverse  effect. 

13.  MEAL  CHARGES 

The  Department’s  prior  regulations 
allowed  employers  to  charge  workers 
from  $2.55  to  $4.00  for  providing  them 
with  three  meals  per  day.  The  pro¬ 
posed  regulations  provided  for  charges 
of  from  $3.25  to  $4.00.  Employers  com¬ 
plained  that  the  charges  were  still  too 
low,  while  worker  groups  said  they 
were  too  high.  The  Department  has 
concluded  that  the  proposal  was  a  rea¬ 
sonable  middle  ground.  The  proposal, 
therefore,  has  been  adopted. 

14.  WORK  CONTRACTS 

The  Department’s  prior  regulations 
allowed  employers  to  either  provide 
workers  with  copies  of  their  work  con¬ 
tracts  or  to  post  such  contracts  in  a 
conspicuous  place  (with  summaries 
given  to  the  workers).  The  proposed 
regulations  provided  that  employers 
supply  a  copy  of  the  work  contract  to 
each  worker.  Employers  opposed  the 
proposal  on  the  grounds  of  cost  and 
inconvenience.  Worker  representatives 
supported  the  proposal  as  a  way  of  ac¬ 
quainting  workers  with  their  employ¬ 
ment  obligations  and  rights.  The  De¬ 
partment  believes  that  it  is  entirely 
reasonable  for  a  worker  to  be  given  a 
copy  of  his  or  her  own  work  contract 
upon  request.  The  Department  be¬ 
lieves  that  the  employers’  costs  in  sup¬ 
plying  such  contracts  are  far 
outweighed  by  the  protection  afforded 
to  the  worker  when  the  worker  has  a 
copy  of  his  or  her  employment  respon¬ 
sibilities  and  rights. 

In  addition,  the  Department  pro¬ 
posed  that,  if  a  worker  was  fluent 
and/or  literate  in  Spanish,  but  not  in 
English,  that  the  contract  be  supplied 
in  Spanish.  In  light  of  the  testimony 
and  comments,  however,  the  Depart¬ 
ment  has  concluded  that  the  cost  in¬ 
volved  for  the  employer  (hiring  a 
translates  etc.),  the  uncertainty  of 
judging  how  many  such  workers  will 
appear  for  work,  and  the  fact  that  ad¬ 
ministrative  or  judicial  causes  of 
action  arising  from  the  contract  must 
generally  be  carried  out  in  English, 
weigh  against  the  adoption  of  the  pro¬ 
posal.  The  proposal,  therefore,  has 
been  withdrawn.  In  addition,  and  for 
the  same  reasons,  the  same  Spanish 
contract  requirement,  which  has  been 
contained  in  the  regulations  governing 
interstate  job  orders  for  agricultural 
workers  at  20  CFR  653.108(c)(2)(xi), 
and  which  has  been  applied  to  all  em¬ 
ployers  using  the  employment  ser¬ 
vice’s  interstate  clearance  system  to 


obtain  agricultural  workers,  is  being 
revoked. 

15.  OVERTIME  RECORDS 

The  proposed  regulations  added  a  re¬ 
quirement  not  found  in  the  Depart¬ 
ment’s  prior  regulations  that  earnings 
statements,  provided  by  employers  to 
workers,  include  a  breakout  of  straight 
time  and  overtime  work.  Employers 
opposed  the  proposal;  worker  repre¬ 
sentatives  were  silent  on  it.  In  view  of 
the  fact  that  agricultural  work  is 
exempt  from  the  overtime  provisions 
of  the  Fair  Labor  Standard  Act,  and  in 
view  of  the  fact  that  the  Employment 
Standards  Administration,  rather  than 
the  Employment  and  Training  Admin¬ 
istration,  has  responsibility  for  enforc¬ 
ing  the  Fair  Labor  Standards  Act  and 
has  published  regulations  with  respect 
to  overtime  matters,  the  proposal  has 
been  withdrawn. 

16.  PIECE  RATES 

The  Department’s  prior  regulations 
required  that  piece  rates  be  designed 
so  as  to  enable  the  workers  to  earn  the 
amount  they  would  have  earned  if 
they  had  been  paid  at  adverse  effect 
hourly  wages.  The  proposed  regula¬ 
tions  provided  that  the  Administrator, 
United  States  Employment  Service, 
would  periodically  publish  a  schedule 
containing  the  normal  piece  rate  pro¬ 
duction  of  an  average  U.S.  worker,  and 
adverse  effect  piece  rates,  that  is, 
piece  rates  by  which  average  U.S. 
workers  would  earn  at  the  adverse 
effect  rate.  Employers  opposed  the 
change  arguing  that  “average  U.S. 
workers”  were  not  as  productive  as 
foreign  workers.  Assuming  the  em¬ 
ployers  are  correct  regarding  the  pro¬ 
ductivity  of  U.S.  workers,  the  Depart¬ 
ment  believes  that  this  argument  is  le¬ 
gally  irrelevant.  Under  the  Immigra¬ 
tion  and  Nationality  Act  as  imple¬ 
mented  by  the  INS  regulation  at  8 
CFR  214.2(h)(3)(i),  the  Department 
may  not  grant  a  temporary  labor  certi¬ 
fication  if  there  are  qualified  U.S. 
workers  available. 

The  wages  paid,  moreover,  must  not 
adversely  affect  the  wages  of  U.S. 
workers  who  do  similar  types  of  work. 

Worker  representatives  supported 
the  proposal  in  principle,  charging 
that,  when  the  adverse  effect  rate  goes 
up,  employers,  instead  of  raising  the 
piece  rate,  often  simply  require  their 
workers  to  work  faster.  They  testified 
that,  although  the  adverse  effect  has 
gone  up  over  the  last  several  years, 
many  employers  had  not  altered  their 
piece  rates  during  that  period. 

The  Department  recognizes  the  dif¬ 
ficulty,  as  pointed  out  by  employers, 
of  measuring  the  productivity  of  aver¬ 
age  U.S.  workers,  especially  in  light  of 
different  crops  and  types  of  harvest¬ 
ing.  The  Department  also  recognizes 
the  possibility  of  abuses,  as  pointed 
out  by  worker  representatives.  The 
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Department,  therefore,  has  decided  to 
continue  past  policy  by  requiring  that 
piece  rates  be  designed  to  produce 
earnings  equal  to  that  produced  by 
the  adverse  effect  rate.  The  policy, 
however,  has  been  clarified  and  ad¬ 
justed  to  require  that,  in  any  year  in 
which  the  adverse  effect  rate  in¬ 
creases,  employers  must  redesign  their 
piece  rates  accordingly.  In  order  to 
afford  employers  early  notice  of 
changes  in  the  adverse  effect  rates, 
the  formula  for  computing  the  adverse 
effect  rates  has  been  set  forth  in  the 
regulations.  As  as  result,  adverse 
effect  rates,  which  are  merely  comput¬ 
ed  mathematically  using  the  formula, 
will  be  able  to  be  published  as  a  Feder¬ 
al  Register  notice,  rather  than 
through  a  time  consuming  rule- 
making  procedure. 

17.  ADVERSE  EFFECT  RATES 

Under  the  prior  regulations,  the  De¬ 
partment  published  annual  adverse 
effect  rates  for  certain  States  and 
crops.  Adverse  effect  rates  are  either 
the  prevailing  wage  rate  or  a  some¬ 
what  higher  wage  rate;  they  are  the 
wage  rates  which  must  be  paid  in 
order  to  ensure  that  the  wage  rates  of 
similarly  employed  U.S.  workers  are 
not  adversely  affected. 

The  proposed  regulations  did  not 
propose  any  change  in  the  adverse 
effect  rate  concept.  On  April  1, 1977  at 
42  FR  17486  the  Department  proposed 
the  adverse  effect  rates  for  1977. 
These  rates  were  published  in  final 
form  on  August  9,  1977.  The  August  9, 
1977  Federal  Register  publication 
contained  both  the  methodology 
which  the  Department  uses  to  deter¬ 
mine  the  adverse  effect  rates  and  an 
analysis  of  comments  received.  In  view 
of  the  interest  expressed  in  the  com¬ 
ments  and  hearing  testimony  with  re¬ 
spect  to  the  adverse  effect  rates,  the 
Department  is  republishing  the  ad¬ 
verse  effect  rate  methodology  and  the 
reasons  for  the  methodology.  The  fol¬ 
lowing  is  reprinted  from  the  Federal 
Register  of  August  9, 1977; 

Methodology  for  Determining  the 

Adverse  Effect  Rate:  Reasons  for 

Selecting  the  Methodology 

The  following  is  reprinted  in  rel¬ 
evant  part  from  the  Federal  Register 
issue  of  June  22,  1976,  at  41  FR  25018: 

Last  year  (1975)  and  since  1968,  the  prior 
year’s  adverse  effect  rate  was  adjusted  by 
the  percentage  change  in  the  United  States 
Department  of  Agriculture  (U.S.D.A.) 
hourly  farm  wage  rate  (without  room  or 
board).  This  data  was  published  in  the 
U.S.D.A.  publication  Farm  Labor  (Publica¬ 
tion  Code  No.  La  1).  The  data  was  expressed 
as  a  yearly  average  on  a  State  by  State 
basis. 

In  1974,  which  was  a  transition  year, 
U.S.D.A.  began  utilizing  a  different  survey 
method,  publishing  average  farm  wage  rates 
on  a  quarterly  basis,  and  publishing,  rates 
expressed  by  method  of  pay  and  type  of 


work  performed.  No  annual  data  is  pub¬ 
lished.  Data  is  listed  in  a  State  by  region 
format  with  the  New  England  States  not  re¬ 
ported  separately.  In  view  of  this  new 
manner  of  expressing  average  wage  data  by 
U.S.D.A.,  it  is  necessary  that  the  Depart¬ 
ment  of  Labor  adjust  its  method  of  adjust¬ 
ing  its  "adverse  effect”  rates. 

The  movement  of  wage  rates  and  not  ab¬ 
solute  wage  rates  are  utilized  to  update  the 
§  602.10b  adverse  effect  rates  for  workers 
performing  similar  tasks,  therefore,  it  was 
deemed  desirable  that  the  choice  of  what 
data  to  utilize  from  U.S.D.A.  should  coin¬ 
cide  with  the  crop  affected.  In  the  States 
for  which  adverse  effect  rates  are  being 
published,  temporary  foreign  agricultural 
workers  are  imported  primarily  for  crop 
harvesting  activities,  e.g.,  to  pick  apples  in 
the  eastern  seaboard  States  and  to  cut  sugar 
cane  in  Florida.  It  is  reasonable,  therefore, 
to  utilize  the  average  wage  rate  that  most 
closely  coincides  with  the  type  of  work  per¬ 
formed  by  these  workers.  The  category 
which  closely  resembles  that  task  for  which 
data  is  obtained  by  U.S.D.A.  is  Field  and 
Livestock  Workers. 

Although,  U.S.D.A.  also  obtains  data 
based  upon  Piece-rate  methods  of  pay  to 
farmworkers,  this  data  was  determined  to 
be  less  desirable  than  the  data  utilized  in 
view  of  the  limitied  data  available  from 
some  States,  and  the  inclusion  of  Packing 
House  Workers,  Machine  Operators  and  Su¬ 
pervisors  in  this  category. 

To  determine  the  adverse  effect  rate  for 
this  year  the  Department  of  Labor  sought, 
and  obtained,  average  hourly  wage  rates  for 
Field  and  Livestock  Workers  from  U.S.D.A. 
for  calendar  years  1974  and  1975.  This  data 
is  not  published  by  U.S.DA.  However,  the 
primary  data,  which  is  the  basis  for  the  sta¬ 
tistics  in  Farm  Labor,  was  utilized  in  re¬ 
sponding  to  the  Department  of  Labor’s  re¬ 
quest.  The  U.S.D.A.  response  was  as  follows: 

“The  sample  design  for  the  Quarterly  Ag¬ 
ricultural  Labor  Survey  is  such  that  the 
valid  wage  rates  for  the  individual  states  in 
New  England  cannot  be  produced.  Because 
of  the  limited  use  of  hired  agricultural  labor 
in  New  England  and  limited  resources  avail¬ 
able  to  us,  it  was  decided  to  treat  New  Eng¬ 
land  as  a  single  unit  for  sampling  purposes.. 
We  have  examined  the  results  when  calcu¬ 
lated  for  individual  states  and  find  them  too 
variable  for  release.  Consequently,  we  can 
provide  only  the  annual  average  rate  for 
New  England  as  a  whole.” 

“Note.— For  documentaion  of  the  method¬ 
ology  utilized  in  the  Quarterly  Agricultural 
Labor  Survey,  we  suggest  that  the  section 
on  “Sources  and  Reliability  of  Estimates”  as 
published  on  p.  2  of  the  enclosed  Farm 
Labor  release  be  used.” 

To  obtain  this  year’s  (1976)  adverse  effect 
rate  of  the  prior  year’s  rate  was  adjusted  by 
the  percentage  change  in  the  U.S.DA  farm 
wage  rate  for  Field  and  Livestock  Workers 
between  1974  and  1975  For  the  individual 
New  England  States  and  prior  year’s  ad¬ 
verse  effect  rates  for  each  State  was  adjust¬ 
ed  by  the  percentage  change  in  all  the  New 
England  States. 

This  Year’s  Comments 

As  noted  above,  all  three  of  the  com¬ 
ments  received  this  year  stated  that 
the  proposed  1977  Adverse  Effect 
Rates  were  too  low.  They  asserted 
that  higher  rates  were  necessary  to 
prevent  adverse  effect  with  respect  to 
American  workers.  One  commenter 


suggested  that  the  rate  be  set  at  the 
wage  that  would  be  paid  of  alien  work¬ 
ers  were  excluded  from  the  country. 
At  the  present  time,  the  Department 
does  not  possess  an  economic  model  or 
the  data  by  which  such  a  hypothetical 
rate  could  be  calculated. 

Another  commenter  suggested  that 
the  following  methodology  be  used  to 
determine  the  adverse  effect  rate; 

(1)  Locate  for  each  State  the  quarter 
during  the  previous  year  in  which  the  great¬ 
est  number  of  agricultural  workers  were  em¬ 
ployed.  This  number  is  set  by  the  U.S.  De¬ 
partment  of  Agriculture  Statistical  Report¬ 
ing  Service  and  it  varies  from  State  to  State. 

(2)  Determine  the  consumer  price  index 
increase  from  the  previous  year. 

(3)  Multiply  the  increase  by  the  average 
piece  rate  wage  paid  to  these  workers. 

(4)  This  figure  should  be  the  adverse 
effect  rate  offered  to  U.S.  workers  prior  to 
certifying  alien  workers. 


The  Department  is  giving  consider¬ 
ation  to  the  proposed  methodology.  At 
the  present  time,  however,  the  Depart¬ 
ment  has  the  following  concerns  re¬ 
garding  suggested  methodology: 

(a)  The  commenter  made  no  show¬ 
ing  that  the  present  rate  adversely  af¬ 
fects  U.S.  workers; 

(b)  Except  for  the  fact  that  the  wage 
rate  produced  would  probably  be 
higher,  the  suggested  methodology 
was  not  supported  by  reasons  as  to 
why  it  would  succeed  in  assuring  that 
U.S.  workers  would  not  be  adversely 
affected; 

(c)  The  Department  does  not  pres¬ 
ently  have  adequate  data  on  average 
piece  rates;  and 

(d)  The  commenter  gave  no  reason 
for  pegging  the  rate  to  the  consumer 
price  index. 

Another  commenter  stated  that  the 
use  of  aliens  in  and  of  itself  adversely 
affected  U.S.  workers.  The  Depart¬ 
ment  would  like  to  note,  however,  that 
the  Immigration  and  Nationality  Act, 
by  which  the  labor  certification  pro¬ 
gram  is  authorized,  allows  for  the  ad¬ 
mission  of  aliens  for  temporary  agri¬ 
cultural  labor.  It  does  not  seem  prob¬ 
able,  therefore,  that  Congress  meant 
the  Act  to  be  administered  in  such  a 
way  as  to  preclude  such  admissions  al¬ 
together. 

One  commenter  noted  that  Social 
Security  taxes  do  not  have  to  be  paid 
by  alien  workers  or  their  employers. 
Thus,  domestic  workers  doing  the 
same  work  get  less  take-home  pay,  and 
employers  incur  less  expense  when 
they  employ  alien  workers.  The  De¬ 
partment  would  like  to  note  that  do¬ 
mestic  workers  in  the  long  run,  benefit 
from  belonging  to  the  Social  Security 
system.  Nevertheless,  the  Department 
is  taking  a  serious  look  at  this  matter 
with  a  view  towards  adverse  effect 
rates  in  future  years. 

One  commenter  enclosed  a  theoreti¬ 
cal  analysis  of  the  impact  of  the  ad¬ 
verse  effect  rate.  The  Department 
found  the  analysis  very  interesting. 
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The  analysis,  however,  was  based  on 
many  assumptions,  including  the  fol¬ 
lowing: 

(1)  A  perfectly  competitive  labor 
market; 

(2)  Perfect  knowledge  of  alternatives 
by  U.S.  workers; 

(3)  Perfect  mobility  of  U.S.  workers; 

(4)  Employers  will  not  pay  wages 
above  what  is  minimally  necessary  to 
meet  their  labor  demands; 

(5)  Offered  employment  of  equal  de¬ 
sirability,  workers  will  choose  jobs 
which  offer  the  highest  wages; 

(6)  The  short  run  quantity  of  capital 
and  other  nonhuman  resources  remain 
constant;  and 

(7)  Consumer  tastes,  technology, 
price  of  working  conditions,  wages  in 
alternate  occupations,  labor  force  par¬ 
ticipation  rates,  and  population 
remain  constant. 

The  Department  believes  that  the 
list  of  assumptions  above  reveals  the 
enormity  of  the  problem  in  using  such 
an  economic  model  to  construct  an  ad¬ 
verse  effect  rate  for  various  crops  and 
for  various  areas  of  the  country.  To  do 
30  would  require  a  great  deal  of  time, 
personnel  and  money.  The  Depart¬ 
ment  must  construct  its  adverse  effect 
rate  in  a  way  which  is  at  the  same 
time  (1)  fair,  (2)  reasonable,  (3)  cost 
effective,  and  (4)  geared  as  much  as 
possible  to  the  reality  of  agricultural 
crops,  areas  and  existing  wage  factors. 

The  Department  believes  that  its 
present  methodology  meets  these  cri¬ 
teria  and,  as  much  as  any  alternative 
suggested  by  the  commenters,  protects 
the  wages  of  U.S.  workers  from  being 
adversely  affected  by  alien  labor. 

18.  TERMINATION  OF  WORK  CONTRACT  BY 
ACT  OF  GOD 

The  Department’s  prior  regulations 
at  20  CFR  Part  602  provided  that  an 
employer  could  terminate-  the  work 
contract  if  an  Act  of  God  (flood,  fire, 
etc.)  made  the  work  impossible,  pro¬ 
vided,  however,  that  the  Regional 
ETA  Administrator  determined  that 
such  an  Act  of  God  had  indeed  made 
work  impossible.  The  proposed  regula¬ 
tions  provided  that  the  employer 
could  terminate  the  contract  in  such 
instances  without  such  an  ETA  deter¬ 
mination.  Employers,  nevertheless,  op¬ 
posed  the  provision  as  an  undue  limi¬ 
tation  of  their  contracting  preroga¬ 
tives.  Worker  representatives  urged 
that  the  prior  policy  be  restored  as 
necessary  for  the  protection  of  the 
workers,  especially  migrant  workers 
who  are  far  from  home  and  whose 
livelihood  depends  on  steady  work  in 
the  harvest  season.  The  Department 
has  restored  the  prior  policy  because  it 
believes  that  the  protection  of  the 
workers  outweighs  the  minor  proce¬ 
dural  burden  on  employers  in  seeking 
the  ETA  determination. 

19.  HANDICAPPED  WORKERS 

The  proposed  regulations  contained 
a  provision,  previously  contained  in 


the  Employment  Security  Manual,  al¬ 
lowing  employers  to  pay  handicapped 
workers  who  are  over  60  or  under  18 
years  of  age  a  lower  wage  during  a 
“training”  period.  This  section  elicited 
minimal  comments.  The  Department, 
however,  in  view  of  the  principles  of 
the  Rehabilitation  Act  of  1973  (equal 
opportunity  for  the  handicapped)  and 
the  Age  Discrimination  in  Employ¬ 
ment  Act  (non-discrimination  in  em¬ 
ployment  with  respect  to  workers  aged 
40  to  65),  has  withdrawn  the  proposal 
and  will  no  longer  have  a  special  wage 
rate  for  such  handicapped  workers. 

20.  COMPARABILITY  OF  BENEFITS 

The  proposed  regulations  contained 
a  requirement  that  U.S.  workers  be 
provided  the  same  benefits  as  were  ac¬ 
corded  by  the  employer  to  foreign 
workers  in  the  previous  year.  The  De¬ 
partment  agrees  with  both  employers 
(who  stated  that  the  effect  would  be 
to  lock  them  into  permanently  afford¬ 
ing  certain  benefits)  and  with  worker 
representatives  (who  favored  the  prin¬ 
ciple  of  comparability  of  benefits  be¬ 
tween  U.S.  and  foreign  workers).  In 
the  final  regulations,  therefore,  as 
noted  above,  the  Department  has 
made  it  clear  that  U.S.  workers  must 
be  offered  and  provided  at  least  the 
same  benefits  as  are  offered  or  pro¬ 
vided  to  foreign  workers.  The  prior 
year  concept,  however,  has  been 
dropped. 

21.  OTHER  CHANGES 

In  addition  to  the  changes  specified 
above,  many  editorial,  organizational, 
clarifying  and  interpretative  changes 
have  been  made. 

These  regulations  have  been  devel¬ 
oped  under  the  direction  and  control 
of  William  B.  Lewis,  Administrator, 
United  States  Employment  Service, 
Room  8000,  601  D  Street  NW.,  Wash¬ 
ington,  D.C.  20213. 

Accordingly,  20  CFR  Chapter  V  is 
amended  as  follows: 


PART  602— FEDERAL-STATE 
EMPLOYMENT  SERVICE  SYSTEM 

1.  In  the  table  of  contents  for  Part 
602,  the  heading  “Certification  and 
use  of  Temporary  Foreign  Labor  for 
Agricultural  and  Logging  Employ¬ 
ment”  is  deleted.  In  addition,  §§  602.10, 
602.10a,  and  602.10b  are  deleted. 

2.  Immediately  prior  to  §602.10,  the 
heading  “Certification  and  Use  of 
Temporary  Foreign  Labor  for  Agricul¬ 
tural  and  Logging  Employment”  is  de¬ 
leted. 

§§  602.10,  602.10a,  and  602.10b  [Deleted] 

3.  Sections  602.10,  602.10a,  and 
602.10b  are  removed  in  their  entirety. 


PART  621— CERTIFICATION  OF  TEM¬ 
PORARY  FOREIGN  LABOR  FOR 

OCCUPATIONS  OTHER  THAN  AG¬ 
RICULTURE  AND  LOGGING 

4.  The  title  of  Part  621  is  changed  to 
read:  Certification  of  Temporary  For¬ 
eign  Labor  for  Occupations  Other 
Than  Agriculture  and  Logging  as  set 
forth  above. 

5.  Section  621.1  Purpose  is  revised 
to  read  as  follows: 

§  621.1  Purpose. 

This  part,  and  Part  655,  Subpart  A, 
of  this  chapter,  set  forth  the  proce¬ 
dures  governing  the  temporary  labor 
certification  process  for  occupations 
other  than  agriculture  and  logging. 
Supplementary  regulations  governing 
the  temporary  labor  certification  pro¬ 
cess  for  occupations  on  Guam  (other 
than  in  agriculture  and  logging)  are 
found  at  Part  655,  Subpart  B,  of  this 
chapter. 

§  621.3  [Amended] 

6.  In  §621.3  Determinations,  para¬ 
graph  (b),  the  citation  “602”  is 
changed  to  "655.” 


PART  651— GENERAL  PROVISIONS 
GOVERNING  THE  FEDERAL-STATE 
EMPLOYMENT  SERVICE  SYSTEM 

§651.6  [Amended] 

7.  In  §651.6,  Consolidated  table  of 
contents  for  Parts  651-658,  the  follow¬ 
ing  new  section  headings  are  added  at 
the  very  beginning  of  the  table  of  con¬ 
tents  of  Part  655,  immediately  preced¬ 
ing  the  table  of  contents  of  Subpart  A: 

Sec. 

655.0  Scope  and  purpose  of  part. 

655.00  Authority  of  the  Regional  Adminis¬ 
trator. 

8.  In  §651.6,  Consolidated  table  of 
contents  for  Parts  651-658,  the  follow¬ 
ing  table  of  contents  for  Part  655,  Sub¬ 
part  C.  is  inserted  in  its  proper  place: 

Subpart  C— Labor  Certification  Process 
for  Temporary  Agricultural  and  Logging 
Employment 

Sec. 

655.200  General  description  of  this  subpart 
and  definition  of  terms. 

655.201  Temporary  labor  certification  ap¬ 
plications. 

655.202  Contents  of  job  offers. 

655.203  Assurances. 

655.204  Determinations  based  on  tempo¬ 
rary  labor  certification  applications. 

655.205  Recruitment  period. 

655.206  Determinations  of  U.S.  worker 
availability  and  adverse  effect  on  U.S. 
workers. 

655.207  Adverse  effect  rates. 

655.208  Temporary  labor  certification  ap¬ 
plications  involving  fraud  or  willful  mis¬ 
representation. 

655.209  Invalidation  of  temporary  labor 
certifications. 
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Sec. 

655.210  Failure  of  employers  to  comply 
with  the  terms  of  a  temporary  labor  cer¬ 
tification. 

655.211  Petitions  for  higher  meal  charges. 

655.212  Administrative-judicial  reviews. 


PART  653— SERVICES  OF  THE 
EMPLOYMENT  SERVICE  SYSTEM 

§653.108  [Amended] 

9.  In  §652.108.  paragraph  (c)(2)(ix)  is 
amended  by  adding  the  word  “and”  at 
the  end  thereof,  paragraph  (c)(2)(x)  is 
amended  by  replacing  the  semicolon 
and  the  word  “and”  at  the  end  thereof 
with  a  period,  and  paragraph  (c)(2)(xi) 
is  removed. 


PART  655— LABOR  CERTIFICATION 

PROCESS  FOR  THE  TEMPORARY 

EMPLOYMENT  OF  ALIENS  IN  THE 

UNITED  STATES 

10.  Part  655  is  amended  by  adding  a 
new  §655.0  and  §655.00  at  the  very  be¬ 
ginning  of  the  part,  immediately  pre¬ 
ceding  Subpart  A,  to  read  as  follows: 

§  655.0  Scope  and  purpose  of  part. 

(a)  General.  This  part  sets  out  the 
procedures  adopted  by  the  Secretary 
to  secure  information  sufficient  to 
make  factual  determinations  of:  (1) 
whether  U.S.  workers  are  available  to 
perform  temporary  employment  in  the 
United  States,  for  which  an  employer 
desires  to  employ  nonimmigrant  for¬ 
eign  workers,  and  (2)  whether  the  em¬ 
ployment  of  aliens  for  such  temporary 
work  will  adversely  affect  the  wages  or 
working  conditions  of  similarly  em¬ 
ployed  U.S.  workers.  These  factual  de¬ 
terminations  (or  a  determination  that 
there  are  not  sufficient  facts  to  make 
one  or  both  of  these  determinations) 
are  required  by  the  Attorney  General, 
acting  throught  the  Immigration  and 
Naturalization  Service  (INS)  of  the 
Department  of  Justice,  to  assist  the 
Attorney  General  to  carry  out  the 
policy  of  the  Immigration  and  Nation¬ 
ality  Act  (INA),  us  implemented  in  the 
INS  regulation  at  8  CFR  214.2(h)(3)(i), 
that  a  nonimmigrant  alien  worker  not 
be  admitted  to  fill  a  particular  tempo¬ 
rary  job  opportunity  unless  no  quali¬ 
fied  U.S.  worker  is  available  to  fill  the 
job  opportunity,  and  unless  the  em¬ 
ployment  of  the  foreign  worker  in  the 
job  opportunity  will  not  adversely 
affect  the  wages  or  working  conditions 
of  similarly  employed  U.S.  workers. 

(b)  The  statutory  standard.  The  Im¬ 
migration  and  Nationality  Act  (the 
Act)  (8  U.S.C.  1101  et  seq.)  regulates 
the  admission  of  immigrant  and  non¬ 
immigrant  aliens  into  the  United 
States.  Section  1101(a)(15)(H)(ii),  8 
U.S.C.,  defines  “nonimmigrant  aliens” 
as  follows: 

(a)  As  used  in  this  chapter 


(5)  The  term  “immigrant”  means  an  alien 
except  an  alien  who  is  within  one  of  the  fol¬ 
lowing  classes  of  nonimmigrant  aliens— 

(H)  An  alien  having  residence  in  a  foreign 
country  which  he  has  no  intention  of  aban¬ 
doning 


(ii)  Who  is  coming  temporarily  to  the 
United  States  to  perform  temporary  services 
of  labor,  if  unemployed  persons  capable  of 
performing  such  service  or  labor  cannot  be 
found  in  this  country. 

The  basis  for  the  admission  of  nonim¬ 
migrant  aliens  into  the  United  States 
is  set  by  section  1184(a),  8  U.S.C. 
which  provides  in  pertinent  part: 

(a)  The  admission  to  the  United  States  of 
any  alien  as  a  nonimmigrant  shall  be  for 
such  time  and  under  such  conditions  as  the 
Attorney  General  may  by  regulations  pre¬ 
scribe  •  • 

Section  1184(c),  8  U.S.C.,  directs  the 
Attorney  General  to  consult  with  “ap¬ 
propriate  agencies  of  the  Govern¬ 
ment”  prior  to  a  determination  on  the 
petition  of  an  employer  for  the  impor¬ 
tation  of  temporary  nonimmigrant 
alien  workers: 

(c)  The  question  of  importing  any  alien  as 
a  nonimmigrant  under  section  1101(a)(15) 
(H)  or  (L)  of  this  title  in  any  specific  case  or 
specific  cases  shall  be  determined  by  the  At¬ 
torney  General,  after  consultation  with  ap¬ 
propriate  agencies  of  the  Government,  upon 
petition  of  the  importing  employer.  Such 
petition  shall  be  made  and  approved  before 
the  visa  is  granted.  The  petition  shall  be  in 
such  form  and  contain  such  information  as 
the  Attorney  General  shall  prescribe.  The 
approval  of  such  a  petition  shall  not,  of 
itself,  be  construed  as  establishing  that  the 
alien  is  a  nonimmigrant. 

(c)  The  INS  regulations.  The  Attor¬ 
ney  General,  through  the  Immigration 
and  Naturalization  Service  (INS),  has 
promulgated  regulations  to  implement 
the  Attorney  General’s  responsibilities 
regarding  the  admission  of  temporary 
foreign  workers.  These  regulations, 
which  are  codified  at  8  CFR 
214.2(h)(3),  adopt  the  same  admission 
standards  for  nonimmigrant  tempo¬ 
rary  foreign  workers  that  the  INA  (8 
U.S.C.  1182(a)(14)  (A)  and  (B))  re¬ 
quires  for  certain  immigrants  who 
seek  to  perform  permanent  work  in 
the  United  States.  They  also  provide 
employers  the  right  to  an  adjudicatory 
review  before  the  INS  whenever  the 
Secretary  has  advised  the  INS  that 
one  or  both  of  the  factual  determina¬ 
tions  cannot  be  made.  8  CFR 
214.2(h)(3)(i)  requires: 

•  •  •  [A]  certification  from  the  Secretary 
of  Labor  *  *  *  stating  that  qualified  persons 
in  the  United  States  are  not  available  (see  8 
U.S.C.  1182(aX14XA))  and  that  the  employ¬ 
ment  of  the  beneficiary  will  not  adversely 
affect  the  wages  and  working  conditions  of 
workers  in  the  United  States  similarly  em¬ 
ployed  (see  8  U.S.C.  1182(a)(14XB))  or  a 
notice  that  such  a  certification  cannot  be 
made,  shall  be  attached  to  every  non-immi¬ 
grant  visa  petition  to  accord  an  alien  a  clas¬ 


sification  under  section  101(aX15XH)(ii)  of 
the  Act.  If  there  is  attached  to  the  petition 
a  notice  from  the  Secretary  of  Labor  that 
certification  cannot  be  made,  the  petitioner 
shall  be  permitted  to  present  countervailing 
evidence  that  qualified  persons  in  the 
United  States  are  not  available  and  that  the 
employment  policies  of  the  Department  of 
Labor  have  been  observed.  All  such  evidence 
submitted  will  be  considered  in  the  adjudi¬ 
cation  of  the  petition. 

Under  the  authority  of  the  INA  and 
the  INS  regulations  the  Secretary  of 
Labor  has  promulgated  the  regula¬ 
tions  in  this  part.  They  set  forth  the 
requirements  and  procedures  applica¬ 
ble  to  requests  for  certification  by  em¬ 
ployers  seeking  the  services  of  tempo¬ 
rary  foreign  workers.  They  provide 
the  Secretary’s  methodology  for  the 
two-fold  determination  of  availability 
of  domestic  workers  for,  and  of  any 
adverse  effect  which  would  be  occa¬ 
sioned  by,  the  use  of  foreign  workers 
for  particular  temporary  jobs  in  the 
United  States. 

(d)  The  Secretary’s  determinations. 
Before  any  factual  determination  can 
be  made  concerning  the  availability  of 
U.S.  workers  to  perform  particular  job 
opportunities,  two  steps  must  be 
taken.  First,  the  minimum  level  of 
wages,  terms,  benefits,  and  conditions 
for  the  particular  job  opportunities, 
below  which  similarly  employed  U.S. 
workers  would  be  adversely  affected, 
must  be  established.  (The  regulations 
in  this  part  establish  such  minimum 
levels  for  wages,  terms,  benefits,  and 
conditions  of  employment.)  Second, 
the  wages,  terms,  benefits,  and  condi¬ 
tions  offered  and  afforded  to  the 
aliens  must  be  compared  to  the  estab¬ 
lished  minimum  levels.  If  it  is  conclud¬ 
ed  that  adverse  effect  would  result, 
the  ultimate  determination  of  avail¬ 
ability  within  the  meaning  of  the  INA 
cannot  be  made  since  U.S.  workers 
cannot  be  expected  to  accept  employ¬ 
ment  under  conditions  below  the  es¬ 
tablished  minimum  levels.  Florida 
Sugar  Cane  League,  Inc.  v.  Vsery,  531 
F.  2d  299  (5th  Cir.  1976). 

Once  a  determination  of  no  adverse 
effect  has  been  made,  the  availability 
of  U.S.  workers  can  be  tested  only  if 
U.S.  workers  are  actively  recruited 
through  the  offer  of  wages,  terms, 
benefits,  and  conditions  at  lep"t  at  the 
minimum  level  or  the  level  offered  to 
the  aliens,  whichever  is  higher.  The 
regulations  in  this  part  set  forth  re¬ 
quirements  for  recruiting  U.S.  workers 
in  accordance  with  this  principle. 

(e)  Construction.  This  part  and  its 
subparts  shall  be  construed  to  effectu¬ 
ate  the  purpose  of  the  INA  that  U.S. 
workers  rather  than  aliens  be  em¬ 
ployed  wherever  possible.  Elton  Or¬ 
chards,  Inc.  v.  Brennan,  508  F.  2d  493, 
500  (1st  Cir.  1974),  Flecha  v.  Quiros,  — 
F.  2d  —  (1st  Cir.  1977).  Where  tempo¬ 
rary  alien  workers  are  admitted,  the 
terms  and  conditions  of  their  employ¬ 
ment  must  not  result  in  a  lowering  of 
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the  terms  and  conditions  of  domestic 
workers  similarly  employed,  Williams 
v.  Usery,  531  P.  2d  305  (5th  Cir.  1976); 
Florida  Sugar  Cane  League,  Inc.  v. 
Usery,  531  F.  2d  299  (5th  Cir.  1976), 
and  the  job  benefits  extended  to  any 
U.S.  workers  shall  be  at  least  those  ex¬ 
tended  to  the  alien  workers. 

§  655.00  Authority  of  the  Regional  Admin¬ 
istrator. 

Pursuant  to  the  regulations  under 
this  part,  temporary  labor  certifica¬ 
tion  determinations  are  ordinarily 
made  by  the  Regional  Administrator 
of  an  Employment  and  Training  Ad¬ 
ministration  region.  The  Administra¬ 
tor,  however,  may  direct  that  certain 
types  of  applications  or  certain  appli¬ 
cations  shall  be  handled  by,  and  the 
determinations  made  by,  the  United 
States  Employment  Service  (USES)  in 
Washington,  D.C.  In  those  cases  the 
Regional  Administrator  will  informal¬ 
ly  advise  the  employer  or  agent  of  the 
name  of  the  official  who  will  make  de¬ 
terminations  with  respect  to  the  appli¬ 
cation. 

11.  Part  655  is  amended  by  adding  a 
new  subpart  C  to  read  as  follows: 

Subpart  C — Labor  Certification  Procas*  for 
Temporary  Agricultural  and  Logging 
Employment 

Sec. 

655.200  General  description  of  this  subpart 
and  definition  of  terms. 

655.201  Temporary  labor  certification  ap¬ 
plications. 

655.202  Contents  of  job  offers. 

655.203  Assurances. 

655.204  Determinations  based  on  tempo¬ 
rary  labor  certification  applications. 

655.205  Recruitment  period. 

655.206  Determinations  of  U.S.  worker 
availability  and  adverse  effect  on  U.S. 
workers. 

655.207  Adverse  effect  rates. 

655.208  Temporary  labor  certification  ap¬ 
plications  involving  fraud  or  willful  mis¬ 
representation. 

655.209  Invalidation  of  temporary  labor 
certifications. 

655.210  Failure  of  employers  to  comply 
with  the  terms  of  a  temporary  labor  cer¬ 
tification. 

655.211  Petitions  for  higher  meal  charges. 

655.212  Administrative-judicial  reviews. 

Authority:  Immigration  and  Nationality 
Act,  (8  U.S.C.  1101,  1184(c));  8  CFR 
214.2(hX3)(i);  (5  U.S.C.  301). 

Subpart  C — Labor  Certification  Pro¬ 
cess  for  Temporary  Agricultural 
and  Logging  Employment 

§  655.200  General  description  of  this  sub¬ 
part  and  definition  of  terms. 

(a)  An  employer  who  desires  to  use 
foreign  workers  for  temporary  employ¬ 
ment  must  file  a  temporary  labor  cer¬ 
tification  application  including  a  job 
offer  for  U.S.  workers  with  a  local 
office  of  a  State  employment  service 
agency.  The  employer  should  file  an 


RULES  AND  REGULATIONS 

application  a  minimum  of  80  days 
before  the  estimated  date  of  need  for 
the  workers.  If  filed  80  days  before 
need,  sufficient  time  is  allowed  for  the 
60-day  recruitment  period  required  by 
the  regulations  and  a  determination 
by  the  Regional  Administrator  (RA)  as 
to  the  availability  of  U.S.  workers  20 
days  before  the  date  of  need.  Shortly 
after  the  application  has  been  filed, 
the  RA  makes  a  determination  as  to 
whether  or  not  the  application  has 
been  filed  in  enough  time  to  recruit 
U.S.  workers  and  whether  or  not  the 
job  offer  for  U.S.  workers  offers  wages 
and  working  conditions  which  will  not 
adversely  affect  the  wages  and  work¬ 
ing  conditions  of  similarly  employed 
U.S.  workers,  as  prescribed  in  the  reg¬ 
ulations  in  this  subpart.  If  the  applica¬ 
tion  does  not  meet  the  regulatory 
wage  and  working  condition  standards, 
the  RA  shall  deny  the  temporary 
labor  certification  application  and 
offer  the  employer  an  administrative- 
judicial  review  of  the  denial  by  a  De¬ 
partment  of  Labor  Hearing  Officer.  If 
the  application  is  not  timely,  the  RA 
has  discretion,  as  set  forth  in  these 
regulations,  to  either  deny  the  applica¬ 
tion  or  permit  the  process  to  proceed 
reasonably  with  the  employer  recruit¬ 
ing  U.S.  workers  upon  such  terms  as 
will  accomplish  the  purposes  of  the 
INA  and  the  INS  regulations.  Where 
the  application  is  timely  and  meets 
the  regulatory  standards,  the  State 
employment  service  agency,  the  em¬ 
ployer,  and  the  Department  of  Labor 
recruit  U.S.  workers  for  60  days.  At 
the  end  of  the  60  days,  the  RA  grants 
the  temporary  labor  certification  if 
the  RA  finds  that  (1)  the  employer 
has  not  offered  foreign  workers  higher 
wages  or  better  working  conditions  (or 
less  restrictions)  than  that  offered  to 
U.S.  workers,  and  (2)  U.S.  workers  are 
not  available  for  the  employer’s  job 
opportunities.  If  the  temporary  labor 
certification  is  denied,  the  employer 
may  seek  an  administrative-judicial 
review  of  the  denial  by  a  Department 
of  Labor  Hearing  Officer  as  provided 
in  these  regulations.  The  Department 
of  Labor  thereafter  advises  the  Immi¬ 
gration  and  Naturalization  Service 
(INS)  of  approvals  and  denials  of  tem¬ 
porary  labor  certifications.  The  INS 
may  accept  or  reject  this  advice.  8 
CFR  214.2(h)(3).  The  INS  makes  the 
final  decision  as  to  whether  or  not  to 
grant  visas  to  the  foreign  workers.  8 
U.S.C.  1184(a). 

(b)  Definitions  for  terms  used  in  this 
subpart  “Administrator”  means  the 
chief  official  of  the  United  States  Em¬ 
ployment  Service  or  the  Administra¬ 
tor’s  designee. 

“Adverse  effect  rate”  means  the 
wage  rate  which  the  Administrator 
has  determined  must  be  offered  and 
paid  to  foreign  and  U.S.  workers  for  a 
particular  occupation  and/or  area  so 
that  the  wages  of  similarly  employed 
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U.S.  workers  will  not  be  adversely  af¬ 
fected.  The  Administrator  may  deter¬ 
mine  that  the  prevailing  wage  rate  in 
the  area  and/or  occupation  is  the  ad¬ 
verse  effect  rate,  if  the  use  (or  non¬ 
use)  of  aliens  has  not  depressed  the 
wages  of  similarly  employed  U.S. 
workers.  The  Administrator  may  de¬ 
termine  that  a  wage  rate  higher  than 
the  prevailing  wage  rate  is  the  adverse 
effect  rate  if  the  Administrator  deter¬ 
mines  that  the  use  of  aliens  has  de¬ 
pressed  the  wages  of  similarly  em¬ 
ployed  U.S.  workers. 

“Agent”  means  a  legal  person,  such 
as  an  association  of  employers,  which 
(1)  is  authorized  to  act  as  an  agent  of 
the  employer  for  temporary  labor  cer¬ 
tification  purposes,  and  (2)  which  is 
not  itself  an  employer,  or  a  joint  em¬ 
ployer,  as  defined  in  this  section. 

“Area  of  intended  employment” 
means  the  area  within  normal  com¬ 
muting  distance  of  the  place  (address) 
of  intended  employment.  If  the  place 
of  intended  employment  is  within  a 
Standard  Metropolitan  Statistical 
Area  (SMSA),  any  place  within  the 
SMSA  is  deemed  to  be  within  normal 
commuting  distance  of  the  place  of  in¬ 
tended  employment. 

“Employer”  means  a  person,  firm, 
corporation  or  other  association  or  or¬ 
ganization  (1)  which  currently  has  a 
location  within  the  United  States  to 
which  U.S.  workers  may  be  referred 
for  employment,  and  which  proposes 
to  employ  a  worker  at  a  place  within 
the  United  States  and  (2)  which  has 
an  employer  relationship  with  respect 
to  employees  under  this  subpart  as  in¬ 
dicated  by  the  fact  that  it  hires,  pays, 
fires,  supervises  and  otherwise  con¬ 
trols  the  work  of  such  employees.  An 
association  of  employers  shall  be  con¬ 
sidered  an  employer  if  it  has  all  of  the 
indicia  of  an  employer  set  forth  in  this 
definition.  Such  an  association,  howev¬ 
er,  shall  be  considered  as  a  joint  em¬ 
ployer  with  the  employer  member  if  it 
shares  with  the  employer  member  one 
or  more  of  the  definitional  indicia. 

“Employment  and  Training  Admin¬ 
istration  (ETA)”  means  the  agency 
within  the  Department  of  Labor 
(DOL)  which  includes  the  United 
States  Employment  Service  (USES). 

“Hearing  Officer”  means  a  Depart¬ 
ment  of  Labor  official,  whether  Ad¬ 
ministrative  Law  Judge  or  Hearing  Of¬ 
ficer,  who  is  authorized  to  conduct  ad¬ 
ministrative  hearings. 

“Immigration  and  Naturalization 
Service  (INS)”  means  the  component 
of  the  U.S.  Department  of  Justice 
which  makes  the  determination  under 
The  Immigration  and  Nationality  Act 
(INA)  on  whether  or  not  to  grant  a 
visa  to  an  alien  seeking  to  perform 
temporary  agricultural  or  logging 
work  in  the  United  States. 

“Job  opportunity”  means  a  job  open¬ 
ing  for  temporary,  full-time  employ¬ 
ment  at  a  place  in  the  United  States  to 
which  U.S.  workers  can  be  referred. 
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"Local  office”  means  an  office  of  a 
State  employment  service  agency 
which  serves  a  particular  geographic 
area  within  a  State. 

"Regional  Administrator,  Employ¬ 
ment  and  Training  Administration 
(RA)”  means  the  chief  official  of  the 
Employment  and  Training  Adminis¬ 
tration  (ETA)  in  a  Department  of 
Labor  (DOL)  regional  office. 

“Secretary”  means  the  Secretary  of 
Labor  or  the  Secretary’s  designee. 

“State  agency”  means  the  State  em¬ 
ployment  service  agency. 

“Temporary  labor  certification” 
means  the  advice  given  by  the  Secre¬ 
tary  of  Labor  to  the  Immigration  and 
Naturalization  Service,  pursuant  to 
the  regulations  of  that  agency  at  8 
CFR  214.2(h)(3Xi),  that  (1)  there  are 
not  sufficient  U.S.  workers  who  are 
qualified  and  available  to  perform  the 
work  and  (2)  the  employment  of  the 
alien  will  not  adversely  affect  the 
wages  and  working  conditions  cf  simi¬ 
larly  employed  U.S.  workers. 

“United  States  Employment  Service 
(USES)”  means  the  agency  of  the  U.S. 
Department  of  Labor,  established 
under  the  Wagner-Peyser  Act  of  1933, 
which  is  charged  with  administering 
the  national  system  of  public  employ¬ 
ment  offices  and  carrying  out  the 
functions  of  the  Secretary  under  the 
Immigration  and  Nationality  Act. 

“United  States  workers”  means  any 
worker  who,  whether  U.S.  national, 
citizen  or  alien,  is  legally  permitted  to 
work  permanently  within  the  United 
States. 

§655.201  Temporary  labor  certification 
applications. 

(a)  (1)  An  employer  who  anticipates 
a  labor  shortage  of  workers  for  agri¬ 
cultural  or  logging  employment  may 
request  a  temporary  labor  certification 
for  temporary  foreign  workers  by 
filing,  or  by  having  an  agent  file,  in 
duplicate,  a  temporary  labor  certifica¬ 
tion  application,  signed  by  the  employ¬ 
er,  with  a  local  office  in  the  area  of  in¬ 
tended  employment. 

(2)  If  the  temporary  labor  certifica¬ 
tion  application  is  filed  by  an  agent, 
however,  the  agent  may  sign  the  appli¬ 
cation  if  the  application  is  accompa¬ 
nied  by  a  letter  from  each  employer 
the  agent  represents,  signed  by  the 
employer,  which  authorizes  the  agent 
to  act  on  the  employer’s  behalf  and 
which  states  that  the  employer  as¬ 
sumes  full  responsibility  for  the  accu¬ 
racy  of  the  application,  for  all  repre¬ 
sentations  made  by  the  agent  on  the 
employer’s  behalf,  and  for  the  fulfill¬ 
ment  of  all  legal  requirements  arising 
under  this  subpart. 

(3)  If  an  association  of  employers 
files  the  application,  the  association 
shall  identify  and  submit  documents 
to  verify  whether,  in  accordance  with 
the  definitions  at  §  655.200,  it  is  (i)  the 
employer,  (ii)  a  joint  employer  with  its 


member  employers,  or  (iii)  the  agent 
of  its  employer  members. 

(b)  Every  temporary  labor  certifica¬ 
tion  application  shall  include: 

(1) A  copy  of  the  job  offer  which  will 
be  used  by  the  employer  (or  each  em¬ 
ployer)  for  the  recruitment  of  both 
U.S.  and  foreign  workers.  The  job 
offer  for  each  employer  shall  state  the 
number  of  workers  needed  by  the  em¬ 
ployer,  and  shall  be  signed  by  the  em¬ 
ployer.  The  job  offer  shall  comply 
with  the  requirements  of  §655.202  and 
§653.108  of  this  chapter; 

(2)  The  assurances  required  by 
§655.203;  and 

(3)  The  specific  estimated  date  of 
need  of  workers. 

(c)  The  entire  temporary  labor  certi¬ 
fication  application  shall  be  filed  with 
the  local  office  in  duplicate  and  in  suf¬ 
ficient  time  to  allow  the  State  agency 
to  attempt  to  recruit  U.S.  workers  lo¬ 
cally  and  through  the  Employment 
Service  intrastate  and  interstate  clear¬ 
ance  system  for  60  calendar  days  prior 
to  the  estimated  date  of  need.  Section 
655.206  requires  the  RA  to  grant  or 
deny  the  temporary  labor  certification 
application  by  the  end  of  the  60  calen¬ 
dar  days,  or  20  days  from  the  estimat¬ 
ed  date  of  need,  whichever  is  later. 
That  section  also  requires  the  RA  to 
offer  employers  an  expedited  adminis¬ 
trative-judicial  review  in  cases  of  den¬ 
ials  of  the  temporary  labor  certifica¬ 
tion  applications.  Following  an  admin¬ 
istrative-judicial  review,  the  employer 
has  a  right  to  contest  any  denial 
before  the  INS  pursuant  to  8  CFR 
214.2(h)(3)(i).  Finally,  employers  need 
time,  after  the  temporary  labor  certifi¬ 
cation  determination,  to  complete  the 
process  for  bringing  foreign  workers 
into  the  United  States,  or  to  bring  an 
appeal  of  a  denial  of  an  application  for 
the  labor  certification.  Therefore,  em¬ 
ployers  should  file  their  temporary 
labor  certification  applications  at  least 
80  days  before  the  estimated  date  of 
need  specified  in  the  application. 

(d)  Applications  may  be  amended  at 
any  time  prior  to  RA  determination  to 
increase  the  number  of  workers  re¬ 
quested  in  the  original  application  for 
labor  certification  by  not  more  than  15 
percent  without  requiring  an  addition¬ 
al  recruitment  period  for  U.S.  workers. 
Requests  for  increases  beyond  15  per¬ 
cent  may  be  approved  only  when  it  is 
determined  that,  based  on  past  experi¬ 
ence,  the  need  for  additional  workers 
could  not  be  foreseen  and  that  a  criti¬ 
cal  need  for  the  workers  would  exist 
prior  to  the  expiration  of  an  addition¬ 
al  recruitment  period. 

(e)  If  a  temporary  labor  certification 
application,  or  any  part  thereof,  does 
not  satisfy  the  time  requirements 
specified  in  paragraph  (c)  of  this  sec¬ 
tion,  and  if  the  exception  in  paragraph 
(d)  of  this  section  does  not  apply,  the 
local  office  shall  immediately  send 
both  copies  directly  to  the  appropriate 


Regional  Administrator  (RA).  The  RA 
may  then  advise  the  employer  and  the 
INS  in  writing  that  the  temporary 
labor  certification  cannot  be  granted 
because,  pursuant  to  the  regulations 
at  paragraph  (c)  of  this  section,  there 
is  not  sufficient  time  to  test  the  avail¬ 
ability  of  U.S.  workers.  The  notice  of 
denial  to  the  employer  shall  inform 
the  employer  of  the  right  to  adminis¬ 
trative-judicial  review  and  to  ultimate¬ 
ly  petition  INS  for  the  admission  of 
the  aliens.  In  emergency  situations, 
however,  the  RA  may  waive  the  time 
period  specified  in  this  section  on 
behalf  of  employers  who  have  not 
made  use  of  temporary  alien  workers 
for  the  prior  year’s  harvest  or  for 
other  good  and  substantial  cause,  pro¬ 
vided  the  RA  has  sufficient  labor 
market  information  to  make  the  labor 
certification  determinations  required 
by  8  CFR  214.2(h)(3)(i). 

§  655.202  Contents  of  job  offers. 

(a)  So  that  the  employment  of  aliens 
will  not  adversely  affect  the  wages  and 
working  conditions  of  similarly  em¬ 
ployed  U.S.  workers,  each  employer’s 
job  offer  to  U.S.  workers  must  offer 
U.S.  workers  at  least  the  same  benefits 
which  the  employer  is  offering,  in¬ 
tends  to  offer,  or  will  afford,  to  tempo¬ 
rary  foreign  workers.  Conversely,  no 
job  offer  may  impose  on  U.S.  workers 
any  restrictions  or  obligations  which 
will  not  be  imposed  on  the  employer’s 
foreign  workers.  For  example,  if  the 
employer  intends  to  advance  transpor¬ 
tation  costs  to  foreign  workers  either 
directly  or  indirectly  (by  having  them 
paid  by  the  foreign  government  in¬ 
volved),  the  employer  must  offer  to 
advance  the  transportation  costs  of 
U.S.  workers. 

(b)  Except  when  higher  benefits, 
wages  or  working  conditions  are  re¬ 
quired  by  the  provisions  of  paragraph 
(a)  of  this  section,  the  Administrator 
has  determined  that,  in  order  to  pro¬ 
tect  similarly  employed  U.S.  workers 
from  adverse  effect  with  respect  to 
wages  and  working  conditions,  every 
job  offer  for  U.S.  workers  must  always 
include  the  following  minimal  benefit, 
wage,  and  working  condition  provi¬ 
sions: 

(1)  The  employer  will  provide  the 
worker  with  housing  without  charge 
to  the  worker.  The  housing  will  meet 
the  full  set  of  Department  of  Labor, 
Occupational  Safety  and  Health  Ad¬ 
ministration  standards  set  forth  at  29 
CFR  1910.142  (or  the  full  set  of  stan¬ 
dards  of  20  CFR  Part  620,  if  applica¬ 
ble.  See  the  Federal  Register  of  De¬ 
cember  9,  1977,  for  applicability  crite¬ 
ria),  except  that  range  housing  for 
sheepherders  shall  meet  guidelines 
which  shall  be  issued  periodically  by 
the  Department.  When  it  is  the  pre¬ 
vailing  practice  in  the  area  of  intended 
employment  to  provide  family  hous¬ 
ing,  the  employer  will  provide  such 
housing  to  such  workers; 
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(2)  (i)  If  the  job  opportunity  is  cov¬ 
ered  by  the  State  workers’  compensa¬ 
tion  law,  the  worker  will  be  eligible  for 
workers’  compensation  for  injury  and 
disease  arising  out  of  and  in  the  course 
of  worker’s  employment;  or 

(ii)  If  the  job  opportunity  is  not  cov¬ 
ered  by  the  State  workers’  compensa¬ 
tion  law,  the  employer  will  provide  at 
no  cost  to  the  worker,  insurance  cover¬ 
ing  injury  and  disease  arising  out  of 
and  in  the  course  of  the  worker’s  em¬ 
ployment  which  will  provide  benefits 
at  least  equal  to  those  provided  under 
the  State  workers’  compensation  law 
for  comparable  employment; 

(3)  The  employer  will  provide  with¬ 
out  cost  to  the  worker  all  tools,  sup¬ 
plies  and  equipment  required  to  per¬ 
form  the  duties  assigned  and,  if  any  of 
these  items  are  provided  by  the 
worker,  the  employer  will  reimburse 
the  worker  for  the  cost  of  those  so 
provided; 

(4)  The  employer  will  provide  the 
worker  with  three  meals  a  day.  The 
job  offer  shall  state  the  cost  to  the 
worker  for  such  meals.  The  cost  shall 
not  be  more  than  $3.25  per  day  unless 
the  RA  has  approved  a  higher  cost 
pursuant  to  §  655.211. 

(5)  (i)  The  employer  will  provide  or 
pay  for  the  worker’s  transportation 
and  daily  subsistence  from  the  place, 
from  which  the  worker,  without  inter¬ 
vening  employment,  will  come  to  work 
for  the  employer,  to  the  place  of  em¬ 
ployment,  subject  to  the  deductions  al¬ 
lowed  by  paragraph  (b)(13)  of  this  sec¬ 
tion.  The  amount  of  the  daily  subsis¬ 
tence  payment  shall  be  at  least  as 
much  as  the  amount  the  employer 
willl  charge  the  worker  for  providing 
the  worker  with  three  meals  a  day 
during  employment; 

(ii)  If  the  worker  completes  the  work 
contract  period,  the  employer  will  pro¬ 
vide  or  pay  for  the  worker’s  transpor¬ 
tation  and  daily  subsistence  from  the 
place  of  employment  to  the  place, 
from  which  the  worker,  without  inter¬ 
vening  employment,  came  to  work  for 
the  employer,  unless  the  worker  has 
contracted  for  employment  with  a  sub¬ 
sequent  employer  who,  in  that  con¬ 
tract,  has  agreed  to  pay  for  the  work¬ 
er’s  transportation  and  daily  subsis¬ 
tence  expenses  from  the  employer’s 
worksite  to  such  subsequent  employ¬ 
er’s  worksite;  and 

(iii)  The  employer  will  provide  trans¬ 
portation  between  the  worker’s  living 
quarters  and  the  employer’s  worksite 
without  cost  to  the  worker,  and  such 
transportation  will  be  in  accordance 
with  applicable  laws  and  regulations; 

(6)  (i)  The  employer  guarantees  to 
offer  the  worker  employment  for  at 
least  three-fourths  of  the  workdays  of 
the  total  period  during  which  the 
work  contract  and  all  extensions 
thereof  are  in  effect,  beginning  with 
the  first  workday  after  the  arrival  of 
the  worker  at  the  place  of  employ¬ 


ment  and  ending  on  the  termination 
date  specified  in  the  work  contract,  or 
in  its  extensions  if  any.  For  purposes 
of  this  paragraph,  a  workday  shall 
mean  any  period  consisting  of  8  hours 
of  work  time.  An  employer  shall  not 
be  considered  to  have  met  the  work 
guarantee  if  the  employer  has  merely 
offered  work  on  three-fourths  of  the 
workdays.  The  work  must  be  offered 
for  at  least  three-fourths  of  the  8  hour 
workdays.  (That  is,  %  x  (number  of 
days  x  8  hours.)  Therefore,  if,  for  ex¬ 
ample,  the  contract  contains  20  work¬ 
days,  the  worker  must  be  offered  em¬ 
ployment  for  120  hours  during  the  20 
workdays.  A  worker  may  be  offered 
more  than  8  hours  of  work  on  a  single 
workday.  For  purposes  of  meeting  the 
guarantee,  however,  the  worker  may 
not  be  required  to  work  for  more  than 
8  hours  per  workday,  or  on  the  work¬ 
er’s  Sabbath  or  Federal  holidays; 

(ii)  If  the  worker  will  be  paid  on  a 
piece  rate  basis,  the  employer  will  use 
the  worker’s  average  hourly  earnings 
to  calculate  the  amount  due  under  the 
guarantee;  and 

(iii)  Any  hours  which  the  worker 
fails  to  work  when  the  worker  has 
been  offered  an  opportunity  to  do  so 
pursuant  to  paragraph  (b)(6)(i)  of  this 
section,  and  all  hours  of  work  actually 
performed  (including  voluntary  work 
over  8  hours  in  a  workday,  or  on  the 
worker’s  Sabbath  or  Federal  holidays) 
may  be  counted  by  the  employer  in 
calculating  whether  the  period  of 
guaranteed  employment  has  been  met; 

(7)  (i)  The  employer  will  keep  accu¬ 
rate  and  adequate  records  with  respect 
to  the  workers’  earnings,  including 
field  tally  records,  supporting  sum¬ 
mary  payroll  records,  and  records 
showing:  The  nature  and  amount  of 
the  work  performed;  the  number  of 
hours  of  work  offered  each  day  by  the 
employer  (broken  out  by  hours  offered 
both  in  accordance  with,  and  over  and 
above,  the  guarantee);  the  hours  actu¬ 
ally  worked  each  day  by  the  worker; 
the  time  the  worker  began  and  ended 
each  workday;  the  rate  of  pay;  the 
worker’s  earnings  per  pay  period;  and 
the  amount  of  and  reasons  for  any  and 
all  deductions  made  from  the  worker’s 
wages; 

(ii)  If  the  number  of  hours  worked 
by  the  worker  is  less  than  the  number 
offered  in  accordance  with  the  guaran¬ 
tee,  the  records  will  state  the  reason 
or  reasons  therefor; 

(iii)  The  records,  including  field  tally 
records  and  supporting  summary  pay¬ 
roll  records,  will  be  made  available  for 
inspection  and  copying  by  representa¬ 
tives  of  the  Secretary  of  Labor,  and  by 
the  worker  and  the  worker’s  represen¬ 
tatives;  and 

(iv)  The  employer  will  retain  the  re¬ 
cords  for  not  less  than  three  years 
after  the  completion  of  the  contract; 

(8)  The  employer  will  furnish  to  the 
worker  at  or  before  each  payday,  in 
one  or  more  written  statements: 


(i)  The  worker’s  total  earnings  for 
the  pay  period; 

(ii)  The  worker’s  hourly  rate  or  piece 
rate  of  pay; 

(iii)  The  hours  of  employment  which 
have  been  offered  to  the  worker 
(broken  out  by  offers  in  accordance 
with,  and  over  and  above,  the  guaran¬ 
tee); 

(iv)  The  hours  actually  worked  by 
the  worker, 

(v)  An  itemization  of  all  deductions 
made  from  the  worker’s  wages;  and 

(vi)  If  piece  rates  are  used,  the  units 
produced  daily; 

(9)  (i)  If  the  worker  will  be  paid  by 
the  hour,  the  employer  will  pay  the 
worker  at  least  the  adverse  effect  rate; 
or 

(ii)  If  the  worker  will  be  paid  on  a 
piece  rate  basis,  the  piece  rate  will  be 
designed  to  produce  average  hourly 
earnings  at  least  equal  to  the  adverse 
effect  rate.  If  the  piece  rate  does  not 
result  at  the  end  of  the  pay  period  in 
average  hourly  earnings  during  the 
pay  period  at  least  equal  to  the 
amount  the  worker  would  have  earned 
had  the  worker  been  paid  at  the  ad¬ 
verse  effect  rate,  the  worker’s  pay  will 
be  supplemented  at  that  time  so  that 
the  worker’s  earnings  are  at  least  as 
much  as  the  worker  would  have 
earned  during  the  pay  period  if  the 
worker  had  been  paid  at  the  adverse 
effect  rate; 

(10)  The  frequency  with  which  the 
worker  will  be  paid  (in  accordance 
with  the  prevailing  practice  in  the 
area  of  intended  employment,  or  at 
least  biweekly  whichever  is  more  fre¬ 
quent); 

(11)  If  the  worker  voluntarily  aban¬ 
dons  employment  before  the  end  of 
the  contract  period,  or  is  terminated 
for  cause,  the  employer  will  not  be  re¬ 
sponsible  for  providing  or  paying  for 
the  subsequent  transportation  and 
subsistence  expenses  of  any  worker  for 
whom  the  employer  would  have  other¬ 
wise  been  required  to  pay  such  ex¬ 
penses  under  paragraph  (b)(5)(ii)  of 
this  section; 

(12)  If,  before  the  expiration  date 
specified  in  the  work  contract,  the  ser¬ 
vices  of  the  worker  are  no  longer  re¬ 
quired  for  reasons  beyond  the  control 
of  the  employer  due  to  fire  or  other 
Act  of  God  which  makes  the  fulfill¬ 
ment  of  the  contract  impossible,  and 
the  RA  so  ce-tifies,  the  employer  may 
terminate  the  work  contract.  In  such 
cases  the  employer  will  make  efforts 
to  transfer  the  worker  to  other  compa¬ 
rable  employment  acceptable  to  the 
worker.  If  such  transfer  is  not  effect¬ 
ed,  the  worker  (i)  will  be  returned  to 
the  place  from  which  the  worker, 
without  intervening  employment, 
came  to  work  for  the  employer  at  the 
employer’s  expense;  and 

(ii)  Will  be  reimbursed  the  full 
amount  of  any  deductions  made  from 
the  worker’s  pay  by  the  employer  for 


FEDERAL  REGISTER,  VOL  43,  NO.  48— FRIDAY,  MARCH  10,  1978 


10316 


RULES  AND  REGULATIONS 


transportation  and  subsistence  ex¬ 
penses  to  the  place  of  employment 
borne  directly  or  indirectly  by  the  em¬ 
ployer; 

(13)  The  employer  will  make  those 
deductions  from  the  worker’s  pay- 
check  which  are  required  by  law.  The 
job  offer  shall  specify  all  deductions, 
not  required  by  law,  which  the  em¬ 
ployer  will  make  from  the  worker’s 
paycheck.  All  deductions  shall  be  rea¬ 
sonable.  The  employer  may  deduct  the 
cost  of  the  worker’s  transportation 
and  daily  subsistence  expenses  to  the 
place  of  employment  which  were 
borne  directly  by  the  employer;  in 
such  cases,  however,  the  job  offer 
shall  state  that  the  worker  will  be  re¬ 
imbursed  the  full  amount  of  such  de¬ 
ductions  upon  the  worker’s  completion 
of  50  percent  of  the  worker’s  contract 
period;  and 

(14)  The  employer  will  provide  the 
worker  a  copy  of  the  work  contract  be¬ 
tween  the  employer  and  the  worker. 
The  work  contract  shall  contain  all  of 
the  provisions  required  by  paragraphs 

(a)  and  (b)  of  this  section. 

§  655.203  Assurances. 

As  part  of  the  temporary  labor  certi¬ 
fication  application,  the  employer 
shall  include  assurances,  signed  by  the 
employer,  that: 

(a)  The  job  opportunity  is  not: 

(1)  Vacant  because  the  former  occu¬ 
pant  is  on  strike  or  being  locked  out  in 
the  course  of  a  labor  dispute;  or 

(2)  At  issue  in  a  labor  dispute  involv¬ 
ing  a  work  stoppage; 

(b)  During  the  period  for  which  the 
temporary  labor  certification  is  grant¬ 
ed,  the  employer  will  comply  with  ap¬ 
plicable  Federal,  State  and  local  em¬ 
ployment-related  laws,  including  em¬ 
ployment  related  health  and  safety 
laws; 

(c)  The  job  opportunity  is  open  to 
all  qualified  U.S.  workers  without 
regard  to  race,  color,  national  origin, 
sex,  or  religion,  and  is  open  to  U.S. 
workers  with  handicaps  who  are  quali¬ 
fied  to  perform  the  work.  No  U.S. 
worker  will  be  rejected  for  employ¬ 
ment  for  other  than  a  lawful  job  relat¬ 
ed  reason; 

(d)  The  employer  will  cooperate 
with  the  employment  service  system 
in  the  active  recruitment  of  U.S.  work¬ 
ers  until  the  foreign  workers  have  de¬ 
parted  for  the  employer’s  place  of  em¬ 
ployment  by; 

(1)  Allowing  the  employment  service 
system  to  prepare  local,  intrastate  and 
interstate  job  orders  using  the  infor¬ 
mation  supplied  on  the  employer’s  job 
offer; 

(2)  Placing  at  least  two  advertise¬ 
ments  for  the  job  opportunities  in 
local  newspapers  of  general  circula¬ 
tion. 

(i)  each  such  advertisement  shall  de¬ 
scribe  the  nature  and  anticipated  du¬ 
ration  of  the  job  opportunity;  offer  at 


least  the  adverse  effect  wage  rate;  give 
the  guarantee;  state  that  work  tools, 
supplies  and  equipment  will  be  pro¬ 
vided  by  the  employer;  state  that 
housing  will  also  be  provided,  and  that 
transportation  and  subsistence  ex¬ 
penses  to  the  worksite  will  be  provided 
or  paid  for  by  the  employer; 

(ii)  Each  advertisement  shall  direct 
interested  workers  to  apply  for  the  job 
opportunity  at  a  local  employment 
service  office  in  their  area; 

(3)  Cooperating  with  the  employ¬ 
ment  service  system  in  contacting 
farm  labor  contractors,  migrant  work¬ 
ers  and  other  potential  workers  in 
other  areas  of  the  State  and/or  Nation 
by  letter  and/or  telephone; 

(4)  Cooperating  with  the  employ¬ 
ment  service  system  in  contacting 
schools,  business  and  labor  organiza¬ 
tions,  fraternal  and  veterans  organiza¬ 
tions,  and  non-profit  organizations  and 
public  agencies  such  as  sponsors  of 
programs  under  the  Comprehensive 
Employment  and  Training  Act, 
throughout  the  area  of  intended  em¬ 
ployment,  in  order  to  enlist  them  in, 
helping  to  find  U.S.  workers;  and 

(5)  If  the  employer,  or  an  association 
of  employers  of  which  the  employer  is 
a  member,  intends  to  negotiate  and/or 
contract  with  the  Government  of  a 
foreign  nation  or  any  foreign  associ¬ 
ation,  corporation  or  organization  in 
order  to  secure  foreign  workers, 
making  the  same  kind  and  degree  of 
efforts  to  secure  U.S.  workers; 

(e)  From  the  time  the  foreign  work¬ 
ers  depart  for  the  employer’s  place  of 
employment,  the  employer  will  pro¬ 
vide  employment  to  any  qualified  U.S. 
worker  who  applies  to  the  employer 
until  fifty  percent  of  the  period  of  the 
work  contract,  under  which  the  for¬ 
eign  worker  who  is  in  the  job  was 
hired,  has  elapsed.  In  addition,  the 
employer  will  offer  to  provide  housing, 
and  the  other  benefits,  wages,  and 
working .  conditions  required  by 
§  655.202,  to  any  such  U.S.  worker;  and 

(f)  Performing  the  other  specific  re¬ 
cruitment  activities  specified  in  the 
notice  from  the  RA  required  by 
§  655.205(a). 

§655.204  Determinations  based  on  tempo¬ 
rary  labor  certification  applications. 

(a)  Within  two  working  days  after 
the  temporary  labor  certification  ap¬ 
plication  has  been  filed  with  it,  the 
local  office  shall  mail  the  duplicate  ap¬ 
plication  directly  to  the  appropriate 
RA. 

(b)  The  local  office,  using  the  job 
offer  portion  of  its  copy  of  the  tempo¬ 
rary  labor  certification  application, 
shall  promptly  prepare  a  local  job 
order  and  shall  begin  to  recruit  U.S. 
workers  in  the  area  of  intended  em¬ 
ployment. 

(c)  The  RA,  upon  receipt  of  the  du¬ 
plicate  temporary  labor  certification 
application,  shall  promptly  review  the 


application  to  determine  whether  it 
meets  the  requirements  of  §§655.201- 
655.203  in  order  to  determine  whether 
the  employer’s  application  is  (1) 
timely,  and  (2)  contains  offers  of 
wages,  benefits,  and  working  condi¬ 
tions  required  to  ensure  that  similarly 
employed  U.S.  workers  will  not  be  ad¬ 
versely  affected.  If  the  RA  determines 
that  the  temporary  labor  certification 
application  is  not  timely  in  accordance 
with  §655.201  of  this  subpart,  the  RA 
may  promptly  deny  the  temporary 
labor  certification  on  the  grounds 
that,  in  accordance  with  that  regula¬ 
tion,  there  is  not  sufficient  time  to 
adequately  test  the  availability  of  U.S. 
workers.  If  the  RA  determines  that 
the  application  does  not  meet  the  re¬ 
quirements  of  §§655.202-655.203  be¬ 
cause  the  wages,  working  conditions, 
benefits,  assurances,  job  offer,  etc.  are 
not  as  required,  the  RA  shall  deny  the 
certification  on  the  grounds  that  the 
availability  of  U.S.  workers  cannot  be 
adequately  tested  because  the  wages 
or  benefits,  etc.  do  not  meet  the  ad¬ 
verse  effect  criteria. 

(d)  If  the  certification  is  denied,  the 
RA  shall  notify  the  employer  in  writ¬ 
ing  of  the  determination,  with  a  copy 
to  the  local  office  and  the  Administra¬ 
tor.  The  notice  shall: 

(1)  State  the  reasons  for  the  denial, 
citing  the  relevant  regulations;  and 

(2)  Offer  the  employer  an  opportuni¬ 
ty  to  request  an  expedited  administra¬ 
tive-judicial  review  of  the  denial  by  a 
Department  of  Labor  (DOL)  Hearing 
Officer.  The  notice  shall  state  that,  in 
order  to  obtain  such  a  review,  the  em¬ 
ployer  must,  within  five  calendar  days 
of  the  date  of  the  notice,  telegraph  a 
written  request  for  such  a  review  to 
the  Chief  Administrative  Law  Judge  of 
the  Department  of  Labor  (giving  the 
address)  and  to  the  Regional  Adminis¬ 
trator.  The  notice  shall  also  state  that 
the  employer’s  request  for  review 
should  contain  any  legal  arguments 
which  the  employer  believes  will  rebut 
the  basis  of  the  RA’s  denial  of  certifi¬ 
cation;  and 

(3)  State  that,  if  the  employer  does 
not  request  an  expedited  administra¬ 
tive-judicial  review  before  a  DOL 
Hearing  Officer  within  the  five  days: 

(i)  The  RA  will  advise  the  INS  that 
the  certification  cannot  be  granted, 
giving  the  reasons  therefor,  and  that 
an  administrative-judicial  review  of 
the  denial  was  offered  to  the  employer 
but  not  accepted,  and  enclosing,  for 
INS  review,  the  entire  temporary 
labor  certification  application  file;  and 

(ii)  The  employer  has  the  opportuni¬ 
ty  to  submit  evidence  to  the  INS  to 
rebut  the  bases  of  the  RA’s  determina¬ 
tion  in  accordance  with  the  INS  regu¬ 
lation  at  8  CFR  214.2(h)(3)(i)  but  that 
no  further  review  of  the  employer’s 
application  for  temporary  labor  certi¬ 
fication  may  be  made  by  any  Depart¬ 
ment  of  Labor  official. 


FEDERAL  REGISTER,  VOL  43,  NO.  46— FRIDAY,  MARCH  10,  1978 


RULES  AND  REGULATIONS 


10317 


(e)  If  the  employer  timely  requests 
an  expedited  administrative-judicial 
review  pursuant  to  paragraph  (d)(2)  of 
this  section,  the  procedures  of 
§655.212  shall  be  followed. 

§  655.205  Recruitment  period. 

(a)  If  the  RA  determines  that  the 
temporary  labor  certification  applica¬ 
tion  meets  the  requirements  of 
§§655.201-655.203,  the  RA  shall 
promptly  notify  the  employer  in  writ¬ 
ing,  with  copies  to  the  State  agency 
and  local  office.  The  notice  shall 
inform  the  employer  and  the  State 
agency  of  the  specific  efforts  which 
will  be  expected  from  them  during  the 
following  weeks  to  carry  out  the  assur¬ 
ances  contained  in  §655.203  with  re¬ 
spect  to  the  recruitment  of  U.S.  work¬ 
ers.  The  notice  shall  require  that  the 
job  order  be  placed  both  into  intra¬ 
state  clearance  and  into  interstate 
clearance  to  such  States  as  the  RA 
shall  determine  to  be  potential  sources 
of  U.S.  workers. 

(b)  Thereafter,  the  RA,  under  the  di¬ 
rection  of  the  ETA  national  office  and 
with  the  assistance  of  other  RAs  with 
respect  to  areas  outside  the  region, 
shall  provide  overall  direction  to  the 
employer  and  the  State  agency  with 
respect  to  the  recruitment  of  U.S. 
workers. 

(c)  By  the  60th  day  of  the  recruit¬ 
ment  period,  or  20  days  before  the 
date  of  need  specified  in  the  applica¬ 
tion,  whichever  is  later,  the  RA,  when 
making  a  determination  of  the  avail¬ 
ability  of  U.S.  workers,  shall  also  make 
a  determination  as  to  whether  the  em¬ 
ployer  has  satisfied  the  recruitment 
assurances  in  §  655.203.  If  the  RA  con¬ 
cludes  that  the  employer  has  not  satis¬ 
fied  the  requirement  for  recruitment 
of  U.S.  workers,  the  RA  shall  deny  the 
temporary  labor  certification,  and 
shall  immediately  notify  the  employer 
in  writing  with  a  copy  to  the  State 
agency  and  local  office.  The  notice 
shall  contain  the  statements  specified 
in  §  655.204(d). 

(d)  If  the  employer  timely  requests 
an  expedited  administrative-judicial 
review  before  a  DOL  Hearing  Officer, 
the  procedures  in  §655.212  shall  be 
followed. 

§655.206  Determinations  of  U.S.  worker 
availability  and  adverse  effect  on  U.S. 
workers. 

(a)  If  the  RA,  in  accordance  with 
§  655.205  has  determined  that  the  em¬ 
ployer  has  complied  with  the  recruit¬ 
ment  assurances,  the  RA,  by  60th  day 
of  the  recruitment  period,  or  20  days 
before  the  date  of  need  specified  in 
the  application,  whichever  is  later, 
shall  grant  the  temporary  labor  certi¬ 
fication  for  enough  aliens  to  fill  the 
employer's  job  opportunities  for  which 
U.S.  workers  are  not  available.  In 
making  this  determination  the  RA 
shall  consider  as  available  for  a  job  op¬ 


portunity  any  U.S.  *  worker  who  has 
made  a  firm  commitment  to  work  for 
the  employer,  including  those  workers 
committed  by  other  authorized  per¬ 
sons  such  as  farm  labor  contractors 
and  family  heads;  such  a  firm  commit¬ 
ment  shall  be  considered  to  have  been 
made  not  only  by  workers  who  have 
signed  work  contracts  with  the  em¬ 
ployer,  but  also  by  those  whom  the 
RA  determines  are  very  likely  to  sign 
such  a  work  contract.  The  RA  shall 
also  count  as  available  any  U.S.  worker 
who  has  applied  to  the  employer  (or 
on  whose  behalf  an  application  has 
been  made),  but  who  was  rejected  by 
the  employer  for  other  than  lawful 
job-related  related  reasons  unless  the 
RA  determines  that: 

(1)  Enough  qualified  U.S.  workers 
have  been  found  to  fill  all  the  employ¬ 
er’s  job  opportunities;  or 

(2)  The  employer,  since  the  time  of 
the  initial  determination  under 
§655.204,  has  adversely  affected  U.S. 
workers  by  offering  to,  or  agreeing  to 
provide  to,  alien  workers  better  wages, 
working  conditions,  or  benefits  (or  by 
offering  or  agreeing  to  impose  on  alien 
workers  less  obligations  and  restric¬ 
tions)  than  that  offered  to  U.S.  work¬ 
ers. 

(b)  (1)  Temporary  labor  certifica¬ 
tions  shall  be  considered  subject  to  the 
conditions  and  assurances  made 
during  the  application  process.  Tem¬ 
porary  labor  certifications  shall  be  for 
a  limited  duration  such  as  for  “the 
1978  apple  harvest  season’’  or  "until 
November  1,  1978’’,  and  they  shall 
never  be  for  more  than  eleven  months. 
They  shall  be  limited  to  the  employ¬ 
er’s  specific  job  opportunities;  there¬ 
fore,  they  may  not  be  transferred 
from  one  employer  to  another. 

(2)  If  an  association  of  employers  is 
itself  the  employer,  as  defined  in 
§655.200,  certifications  shall  be  made 
to  the  association  and  may  be  used  for 
any  of  the  job  opportunities  of  its  em¬ 
ployer  members  and  workers  may  be 
transferred  among  employer  members. 

(3)  If  an  association  of  employers  is 
a  joint  employer  with  its  employer 
members,  as  defined  in  §655.200,  the 
certification  shall  be  made  jointly  to 
the  association  and  the  employer 
members.  In  such  cases  workers  may 
be  transferred  among  the  employer 
members  provided  the  employer  mem¬ 
bers  and  the  association  agree  in  writ¬ 
ing  to  be  jointly  and  severally  liable 
for  compliance  with  the  temporary 
labor  certification  obligations  set  forth 
in  this  subpart. 

(c)  If  the  RA  denies  the  temporary 
labor  certification  in  whole  or  part, 
the  RA  shall  notify  the  employer  in 
writing,  and  by  telegram.  The  notice 
shall  contain  all  of  the  statements  re¬ 
quired  in  §  655.204(d).  If  a  timely  re¬ 
quest  is  made  for  an  administrative-ju¬ 
dicial  review  by  a  DOL  Hearing  Offi¬ 
cer,  the  procedures  of  §655.212  shall 
be  followed. 


(d)(1)  After  a  temporary  labor  certi¬ 
fication  has  been  granted,  the  employ¬ 
er  shall  continue  its  efforts  to  actively 
recruit  U.S.  workers  until  the  foreign 
workers  have  departed  for  the  employ¬ 
er’s  place  of  employment.  The  employ¬ 
er,  however,  must  keep  an  active  job 
order  on  file  until  the  assurance  at 
§  655.203(e)  is  met. 

(2)  The  ES  system  shall  continue  to 
actively  recruit  and  refer  U.S.  workers 
as  long  as  there  is  an  active  job  order 
on  file. 

§  655.207  Adverse  effect  rates. 

(a)  Except  as  otherwise  provided  in 
this  section,  the  adverse  effect  rates 
for  all  agricultural  and  logging  em¬ 
ployment  shall  be  the  prevailing  wage 
rates  in  the  area  of  intended  employ¬ 
ment. 

(b) (1)  For  agricultural  employment 
in  the  States  listed  in  paragraph  (b)(2) 
of  this  section,  and  for  Florida  sugar 
cane  work,  the  adverse  effect  rate  for 
each  year  shall  be  computed  by  ad¬ 
justing  the  prior  year’s  adverse  effect 
rate  by  the  percentage  change  (from 
the  second  year  previous  to  the  prior 
year)  in  the  U.S.  Department  of  Agri¬ 
culture  farm  wage  rates  for  agricultur¬ 
al  workers.  The  Administrator  shall 
annually  publish  adverse  effect  rates 
calculated  pursuant  to  this  paragraph 
as  a  notice  in  the  Federal  Register. 

(2)  List  of  States.  Maine,  New  Hamp¬ 
shire,  Vermont,  Massachusetts,  Rhode 
Island,  Connecticut,  New  York,  Mary¬ 
land,  Virginia,  and  West  Virginia. 
Other  States  may  be  added  as  appro¬ 
priate. 

(c)  In  any  year  in  which  the  applica¬ 
ble  adverse  effect  rate  is  increased, 
employers  shall  adjust  their  piece 
rates  upward  to  avoid  requiring  a 
worker  to  increase  his  or  her  produc¬ 
tivity  over  the  previous  year  in  order 
to  earn  an  amount  equal  to  what  the 
worker  would  earn  if  the  worker  were 
paid  at  the  adverse  effect  rate. 

(d)  The  Administrator  may  periodi¬ 
cally  publish  adverse  effect  piece  rates 
for  selected  occupations.  If  the  Admin¬ 
istrator  decides  to  do  so,  the  method¬ 
ology  for  establishing  such  piece  rates 
shall  be  published  as  proposed  rule- 
making  as  an  amendment  to  this  sec¬ 
tion.  The  methodology  shall  take  into 
account  the  changes  in  adverse  effect 
rates.  After  the  methodology  is  pub¬ 
lished  as  final  rulemaking,  the  Admin¬ 
istrator  may  publish  adverse  effect 
piece  rates,  calculated  pursuant  to  the 
methodology,  by  notice  in  the  Federal 
Register. 

§  655.208  Temporary  labor  certification 
applications  involving  fraud  or  willfal 
misrepresentation. 

(a)  If  possible  fraud  or  willful  mis¬ 
representation  involving  a  temporary 
labor  certification  application  is  dis¬ 
covered  prior  to  a  final  temporary 
labor  certification  determination,  or  if 
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it  is  learned  that  the  employer  or 
agent  (with  respect  to  an  application) 
is  the  subject  of  a  criminal  indictment 
or  information  filed  in  a  court,  the  RA 
shall  refer  the  matter  to  the  INS  for 
investigation  and  shall  notify  the  em¬ 
ployer  or  agent  in  writing  of  this  refer¬ 
ral.  The  RA  shall  continue  to  process 
the  application  and  may  issue  a  quali¬ 
fied  temporary  labor  certification. 

(b)  If  a  court  finds  an  employer  or 
agent  innocent  of  fraud  or  willful  mis¬ 
representation,  or  if  the  Department 
of  Justice  decides  not  to  prosecute  an 
employer  or  agent,  the  RA  shall  not 
deny  the  temporary  labor  certification 
application  on  the  grounds  of  fraud  or 
willful  misrepresentation.  The  applica¬ 
tion,  of  course,  may  be  denied  for 
other  reasons  pursuant  to  this  sub¬ 
part. 

(c)  If  a  court  or  the  INS  determines 
that  there  was  fraud  or  willful  misrep¬ 
resentation  involving  a  temporary 
labor  certification  application,  the  ap¬ 
plication  shall  be  deemed  invalidated, 
processing  shall  be  terminated,  and 
the  application  shall  be  returned  to 
the  employer  or  agent  with  the  rea¬ 
sons  therefor  stated  in  writing. 

§655.209  Invalidation  of  temporary  labor 
certifications. 

After  issuance,  temporary  labor  cer¬ 
tifications  are  subject  to  invalidation 
by  the  INS  upon  a  determination, 
made  in  accordance  with  that  agency’s 
procedures  or  by  a  Court,  of  fraud  or 
willful  misrepresentation  of  a  material 
fact  involving  the  temporary  labor  cer¬ 
tification  application.  If  evidence  of 
such  fraud  or  willful  misrepresenta¬ 
tion  becomes  known  to  a  Regional  Ad¬ 
ministrator,  Employment  and  Train¬ 
ing  Administration  or  to  the  Adminis¬ 
trator,  the  Regional  Administrator  or 
Administrator  as  appropriate,  shall 
notify  the  INS  in  writing. 

§655.210  Failure  of  employers  to  comply 
with  the  terms  of  a  temporary  labor 
certification. 

(a)  If,  after  the  granting  of  a  tempo- 
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rary  labor  certification,  the  RA  has 
probable  cause  to  believe  that  an  em¬ 
ployer  has  not  lived  up  to  the  terms  of 
the  temporary  labor  certification,  the 
RA  shall  investigate  the  matter.  If  the 
RA  concludes  that  the  employer  has 
not  complied  with  the  terms  of  the 
labor  certification,  the  RA  may  notify 
the  employer  that  it  will  not  be  eligi¬ 
ble  to  apply  for  a  temporary  labor  cer¬ 
tification  in  the  coming  year.  The 
notice  shall  be  in  writing,  shall  state 
the  reasons  for  the  determination,  and 
shall  offer  the  employer  an  opportuni¬ 
ty  to  request  a  hearing  within  30  days 
of  the  date  of  the  notice.  If  the  em¬ 
ployer  requests  a  hearing  within  the 
30-day  period,  the  RA  shall  follow  the 
procedures  set  forth  at  §658.421(1)  (1), 
(2)  and  (3)  of  this  chapter.  The  proce¬ 
dures  contained  in  §658.421(j),  658.422 
and  658.423  of  this  chapter  shall  apply 
to  such  hearings. 

(b)  No  other  penalty  shall  be  im¬ 
posed  by  the  employment  service  on 
such  an  employer  other  than  as  set 
forth  in  paragraph  (a)  of  this  section. 

§655.211  Petitions  for  higher  meal 
charges. 

(a)  An  RA  may  permit  an  employer 
to  charge  workers  up  to  $4  for  provid¬ 
ing  them  with  3  meals  per  day  if  the 
employer  justifies  the  charge  by  sub¬ 
mitting  documentary  evidence  to  the 
RA.  A  denial  in  whole  or  in  part  shall 
be  reviewable  as  provided  in  §  655.212. 

(b)  Evidence  submitted,  shall  include 
the  cost  of  goods  and  services  directly 
related  to  the  preparation  and  serving 
of  meals,  the  number  of  workers  fed, 
the  number  of  meals  served  and  the 
number  of  days  meals  were  provided. 
The  cost  of  the  following  items  may  be 
included:  Food;  kitchen  supplies  other 
than  food,  such  as  lunch  bags  and 
soap;  labor  costs  which  have  a  direct 
relation  to  food  service  operations, 
such  as  wages  of  cooks  and  restaurant 
supervisors;  fuel,  watei,  electricity, 
and  other  utilities  used  for  the  food 
service  operations;  other  costs  directly 
related  to  the  food  service  operation. 


Charges  for  transportation,  depreci¬ 
ation,  overhead,  and  similar  charges 
may  not  be  included.  Receipts  and 
other  cost  records  for  a  representative 
pay  period  shall  be  available  for  in¬ 
spection  by  the  Secretary’s  representa¬ 
tives  for  a  period  of  one  year. 

§  655.212  Administrative-judicial  reviews. 

(a)  Whenever  an  employer  has  re¬ 
quested  an  administrative-judicial 
review  of  a  denial  of  an  application  or 
petition  in  accordance  with 
§§  655.204(d),  655.205(d),  655.206(c),  or 
655.211  by  telegram,  the  Chief  Admin¬ 
istrative  Law  Judge  shall  immediately 
assign  a  Hearing  Officer  to  review  the 
record  for  legal  sufficiency,  and  the 
Regional  Administrator  shall  send  a 
certified  copy  of  the  case  file  to  the 
Chief  Administrative  Law  Judge  by 
means  normally  assuring  next  day  de¬ 
livery.  The  Hearing  Officer  shall  not 
have  authority  to  remand  the  case  and 
shall  not  receive  additional  evidence. 
Any  conte rvailing  evidence  advanced 
after  decision  by  the  Regional  Admin¬ 
istrator  shall  be  subject  to  provisions 
of  8  CFR  214.2(h)(3)(i). 

(b)  The  Hearing  Officer,  within  five 
working  days  after  receipt  of  the  case 
file  shall,  on  the  basis  of  the  written 
record  and  due  consideration  of  any 
written  memorandums  of  law  submit¬ 
ted,  either  affirm,  reverse  or  modify 
the  RA’s  denial  by  written  decision. 
The  decision  of  the  Hearing  Officer 
shall  specify  the  reasons  for  the  action 
taken  and  shall  be  immediately  pro¬ 
vided  to  the  employer,  RA,  Adminis¬ 
trator,  and  INS  by  telegram  or  hand 
delivery.  The  Hearing  Officer’s  deci¬ 
sion  shall  be  the  final  decision  of  the 
Department  of  Labor  and  no  further 
review  shall  be  given  to  the  temporary 
labor  certification  determination  by 
any  Department  of  Labor  official. 

Signed  at  Washington,  D.C.,  this  7th 
day  of  March  1978. 

Ray  Marshall, 
Secretary  of  Labor. 

[FR  Doc.  78-6392  Filed  3-8-78;  8:45  am] 
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